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Covid-19 Committee 
 

8th Meeting, 2021 (Session 5), Thursday 4 March 2021 
 

COVID-19: Next steps 
 
Introduction 
 
1. This session is the final stakeholder evidence session for the Committee’s ‘next 

steps’ inquiry. It provides an opportunity for the Committee to consider 
stakeholders’ perspectives on the Scottish Government’s emergency powers to 
respond to Covid-19 and what can be learned about using emergency legislation 
for the future.  

  
2. At this meeting, the Committee will take evidence from the following witnesses 

under agenda item 1― 
 
• Michael Clancy OBE, Director of Law Reform, Law Society of Scotland 
• Iain Smith, National and Local Policy Manager, Inclusion Scotland 
• Calum Steele, General Secretary, The Scottish Police Federation 
• Alison Watson, Director, Shelter Scotland 

 
Background  
 
3. The Committee’s ‘next steps’ inquiry is focused on scrutinising the Scottish 

Government’s strategic response to Covid-19 going forward, including its 
refreshed strategy and the expiry of its emergency powers. The Committee’s 
evidence-gathering on this inquiry has included a range of perspectives, 
including:  

 
• evidence from public health experts on the development of the pandemic 

going forward;  
• evidence from the public on their views and experience of the public health 

response; and  
• evidence from stakeholders on the use of emergency powers.   

  
4. This session is focused on the third strand of evidence-gathering outlined above. 

It will give the Committee the opportunity to take evidence from stakeholders on 
the Scottish Government’s emergency powers to respond to Covid-19 and what 
lessons can be learned for the future should emergency legislation be needed 
again. 
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Scottish Government strategy for responding to Covid-19 and emergency powers  
 
Scottish Government’s Strategic Framework 
 
5. On 23 February 2021, the First Minister set out the Scottish Government’s 

refreshed strategy for responding to Covid-19, entitled Scotland’s Strategic 
Framework Update.  

 
6.  In her statement to the Scottish Parliament, the First Minister announced that, 

subject to supply, the Scottish Government is aiming to deliver the first dose of the 
vaccine to all those in the nine JCVI priority groups by mid-April and the remining 
adult population to have received the first dose of the vaccination by the end of 
July 2021.  

 
7. The following diagram details the planned easing of restrictions, as set out in the 

Scottish Government’s Strategic Framework Update:  
 

 
Source: Scotland’s Strategic Framework Update, Scottish Government, 23 February 2021. 

 
8. According to the First Minister, the Scottish Government plans to publish a second 

report in mid-March that will provide further details on the timeframe for easing 
restrictions once the levels approach has been reintroduced.  

 
Expiry of the emergency powers 
 
9. On 11 February 2021, the Cabinet Secretary for the Constitution, Europe and 

External Affairs, Michael Russell MSP, updated the Scottish Parliament on the 
Coronavirus Acts: fifth report to Scottish Parliament. In his statement, the Cabinet 
Secretary announced that the Scottish Government is considering whether the 
emergency legislation should be extended for a further six months– 

https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2021/02/coronavirus-covid-19-strategic-framework-update-february-2021/documents/coronavirus-covid-19-scotlands-strategic-framework-update-february-2021---pdf-version/coronavirus-covid-19-scotlands-strategic-framework-update-february-2021---pdf-version/govscot%3Adocument/COVID-19%2B-%2BScotland%2527s%2BStrategic%2BFramework%2Bupdate%2B-%2BFebruary%2B2021%2B-%2BPDF%2Bversion.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2021/02/coronavirus-covid-19-strategic-framework-update-february-2021/documents/coronavirus-covid-19-scotlands-strategic-framework-update-february-2021---pdf-version/coronavirus-covid-19-scotlands-strategic-framework-update-february-2021---pdf-version/govscot%3Adocument/COVID-19%2B-%2BScotland%2527s%2BStrategic%2BFramework%2Bupdate%2B-%2BFebruary%2B2021%2B-%2BPDF%2Bversion.pdf
https://www.scottishparliament.tv/meeting/ministerial-statement-covid-19-february-23-2021
https://www.gov.scot/binaries/content/documents/govscot/publications/strategy-plan/2021/02/coronavirus-covid-19-strategic-framework-update-february-2021/documents/coronavirus-covid-19-scotlands-strategic-framework-update-february-2021---pdf-version/coronavirus-covid-19-scotlands-strategic-framework-update-february-2021---pdf-version/govscot%3Adocument/COVID-19%2B-%2BScotland%2527s%2BStrategic%2BFramework%2Bupdate%2B-%2BFebruary%2B2021%2B-%2BPDF%2Bversion.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/progress-report/2021/02/coronavirus-acts-fifth-report-scottish-parliament/documents/coronavirus-acts-fifth-report-scottish-parliament/coronavirus-acts-fifth-report-scottish-parliament/govscot%3Adocument/coronavirus-acts-fifth-report-scottish-parliament.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=13117&i=118750
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“As the Parliament will know, the provisions in part 1 of each of the two 
Scottish Covid acts are time limited. Those provisions have been extended 
once already, from 30 September 2020 to 31 March 2021. Regrettably, we 
must shortly consider whether they need to be extended beyond that point 
for the final period of six months that is permitted by the legislation. I 
acknowledge the work that is being done by the Parliament’s COVID-19 
Committee to seek views on such an extension.  
 
The Scottish Government is considering very carefully the provisions in the 
acts with regard to such a renewal. Where it is desirable to expire or suspend 
further specific provisions, we will seek to do so, but it seems unavoidable 
that many of the provisions of the acts will be required after 31 March, to 
enable us to deal with the on-going effects of the pandemic. The decision on 
whether to extend part 1 of each act is, of course, for the Parliament to make. 
We look forward to hearing the outcome of the COVID-19 Committee’s 
consideration of those matters. Once all the processes are complete, the 
Government will bring forward the necessary regulations for the Parliament’s 
consideration, along with a statement of reasons. 
 
Although the majority of the provisions of the United Kingdom Coronavirus 
Act 2020 that apply to Scotland are not due to expire until March 2022, I 
believe that it would be appropriate to consider the on-going necessity of 
those provisions alongside consideration of the Scottish acts. Therefore, the 
Scottish Government is also considering whether any of those provisions 
should be suspended or expired at 31 March 2021.” 

 
10. On 24 February 2021, the Scottish Government published the Proposed 

extension of the Coronavirus (Scotland) Act 2020 and the Coronavirus 
(Scotland) (No.2) Act 2020: Statement Of Reasons and laid the following 
regulations― 
  

• The Coronavirus (Scotland) Acts (Amendment of Expiry Dates) 
Regulations 2021 [Draft] 

• The Coronavirus (Scotland) Acts (Early Expiry and Suspension of 
Provisions) Regulations 2021 (SSI 2021/93) 

 
11. A copy of the SSIs and policy notes are provided in Annexe A to this paper.  

 
12. SPICe has also produced a blog, COVID-19 emergency powers: a short explainer, 

detailing the background to the legislation and the process going forward. A copy 
of the blog can be found in Annexe B.  

 
 

Evidence from the public on their views and experience of the public health response 
 
Citizens’ Panel  

 
13. At its meeting on 26 November 2020, the Committee agreed to convene a citizens’ 

panel in January 2021. As a result, the Covid-19 Citizens’ Panel was established 
to discuss and respond to the following question―   

https://www.gov.scot/publications/proposed-extension-coronavirus-scotland-act-2020-coronavirus-scotland-no-2-act-2020-statement-reasons-2/
https://www.gov.scot/publications/proposed-extension-coronavirus-scotland-act-2020-coronavirus-scotland-no-2-act-2020-statement-reasons-2/
https://www.gov.scot/publications/proposed-extension-coronavirus-scotland-act-2020-coronavirus-scotland-no-2-act-2020-statement-reasons-2/
https://www.legislation.gov.uk/sdsi/2021/9780111049617/data.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049617/data.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049617/data.pdf
https://www.legislation.gov.uk/sdsi/2021/9780111049617/data.pdf
https://spice-spotlight.scot/2021/02/25/covid-19-emergency-powers-a-short-explainer/
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“What priorities should shape the Scottish Government's approach to COVID-
19 restrictions and strategy in 2021?”  

 
14. The panel comprised of 19 individuals who were broadly representative of 

Scotland’s population. The panel met virtually over four Saturdays in January and 
February 2021 and their report was published on Thursday, 18 February. The 
Committee took evidence from members of the panel at its meeting on Thursday, 
18 February 2021. 

 
Call for views 

15. On 1 February 2021, the Covid-19 Committee launched a call for views entitled 
“Covid-19 legislation: next steps”. The consultation was published on the 
Committee’s webpage and asked respondents to address the following 
questions― 

 
• Should Part 1 of the Coronavirus (Scotland) Acts be extended to September 

2021? 
 

• Are sufficient equality and human rights safeguards in place to extend the 
powers? 

 
• What impact might the pre-election recess period have on the governance 

and scrutiny of Scotland’s Covid-19 response? How can this be addressed? 
 
• What can be done to support the public to understand and comply with the 

public health restrictions in 2021? 
 
• What priorities should inform the Scottish Government’s strategy and 

response to Covid-19 in 2021? 
 
• If a similar emergency happens again, what powers should be re-used? 

What powers should be modified? 
 

16. The consultation opened on 1 February 2021 and was extended to 19 February 
2021, following requests for extensions. The responses will be published on 
Citizens' Space shortly. 

 
Evidence from public health experts on the development of the pandemic going 
forward: national and international perspectives 

17. At its meeting on 28 February, the Committee heard from the following expert 
witnesses in epidemiology, providing national and international perspectives on 
the shape of Scotland’s strategy moving forward―  

• Professor Michael Baker MNZM, Professor of Epidemiology, University of 
Otago, Wellington 

• Professor Sian Griffiths OBE, Emeritus Professor, The Chinese University of 
Hong Kong 

https://www.parliament.scot/20210218CVDCitizensPanelReportFinal.pdf
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=13140
https://yourviews.parliament.scot/covid19/coronavirus-acts-feb-2021/
https://yourviews.parliament.scot/covid19/coronavirus-acts-feb-2021/
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=13162
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• Professor Mark Woolhouse, Chair of Infectious Disease Epidemiology, 
University of Edinburgh 

 
 

Written submissions 
 
18. As part of the Committee’s “Covid-19 legislation: next steps” call for views, the 

Committee received written submissions from the stakeholders attending this 
week’s meeting― 
 

• Inclusion Scotland 
• Law Society of Scotland 
• Law Society of Scotland supplementary submission  
• Shelter Scotland 
• The Scottish Police Federation (to follow as a late paper) 

 
19. A copy of the submissions can be found in Annexe C to this paper.  
 
Future meetings 
 
20. On 10 March 2021, the Committee will conclude its ‘next steps’ inquiry, taking 

evidence from the Scottish Government. This session will focus on the Scottish 
Government’s refreshed strategic framework and its legislative proposals for the 
renewal of its emergency powers. It will also provide an opportunity to take 
evidence on the findings from the Citizens’ Panel report and the call for views. At 
this meeting, the Committee will also consider motions on the following 
subordination legislation― 
 

• The Coronavirus (Scotland) Acts (Amendment of Expiry Dates) 
Regulations 2021 [Draft] 
 

• The Coronavirus (Scotland) Acts (Early Expiry and Suspension of 
Provisions) Regulations 2021 (SSI 2021/93) 

 
 

 
Committee Clerks  

2 March 2021 



Draft Regulations laid before the Scottish Parliament under section 12(5) of the Coronavirus 

(Scotland) Act 2020 and section 9(5) of the Coronavirus (Scotland) (No. 2) Act 2020, for approval 

by resolution of the Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S

2021 No. 

PUBLIC HEALTH 

The Coronavirus (Scotland) Acts (Amendment of Expiry Dates) 

Regulations 2021 

Made - - - - 2021 

Coming into force - - 30th March 2021 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 12(3)(b) of the Coronavirus (Scotland) Act 2020(a) and section 9(3)(b) of the Coronavirus 

(Scotland) (No. 2) Act 2020(b), and all other powers enabling them to do so. 

In accordance with section 12(6) of the Coronavirus (Scotland) Act 2020 and section 9(6) of the 

Coronavirus (Scotland) (No. 2) Act 2020 the Scottish Ministers have laid before the Scottish 

Parliament a statement of reasons as to why this instrument should be made. 

In accordance with section 12(5) of the Coronavirus (Scotland) Act 2020 and section 9(5) of the 

Coronavirus (Scotland) (No. 2) Act 2020, a draft of this instrument has been laid before, and 

approved by resolution of, the Scottish Parliament. 

Citation and commencement 

1. These Regulations may be cited as the Coronavirus (Scotland) Acts (Amendment of Expiry

Dates) Regulations 2021 and come into force on 30 March 2021. 

Amendment of expiry date of Part 1 of the Coronavirus (Scotland) Act 2020 

2.—(1) The Coronavirus (Scotland) Act 2020 is amended as follows. 

(2) In section 12(1)(c) (expiry) for “31 March 2021” substitute “30 September 2021”.

Amendment of expiry date of Part 1 of the Coronavirus (Scotland) (No. 2) Act 2020 

3.—(1) The Coronavirus (Scotland) (No. 2) Act 2020 is amended as follows. 

(a) 2020 asp 7. 
(b) 2020 asp 10. 
(c) Section 12(1) was amended by S.S.I. 2020/299. 
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(2) In section 9(1)(a) (expiry) for “31 March 2021” substitute “30 September 2021”. 

 

 

 

 

 

 Name 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

Date 

                                                                                                                                            
(a) Section 9(1) was amended by S.S.I. 2020/299. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations amend the Coronavirus (Scotland) Act 2020 (the “first Act”) and the 

Coronavirus (Scotland) (No. 2) Act 2020 (the “second Act”). 

Part 1 of the first Act and Part 1 of the second Act expire on 31 March 2021. The Coronavirus 

(Scotland) Acts (Amendment of Expiry Dates) Regulations 2020 amended the expiry date of Part 

1 of the first Act and Part 1 of the second Act to 31 March 2021. 

These Regulations further amend those Acts so that Part 1 of the first Act and Part 1 of the second 

Act now expire on 30 September 2021. 

An impact assessment has not been produced for this instrument. 
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POLICY NOTE  

 

THE CORONAVIRUS (SCOTLAND) ACTS (AMENDMENT OF EXPIRY DATES) 

REGULATIONS 2021 

 

SSI 2021/XXX 

 

 

1. The above instrument is made by the Scottish Ministers in exercise of the powers 

conferred by section 12(3)(b) of the Coronavirus (Scotland) Act 2020 and section 

9(3)(b) of the Coronavirus (Scotland) (No.2) Act 2020 (“the Acts”), and all other 

powers enabling them to do so. The instrument is subject to the affirmative procedure.  

 

The purpose of the instrument is to amend the expiry date of Part 1 of the 

Coronavirus (Scotland) Act 2020 and Part 1 of the Coronavirus (Scotland) (No.2) 

Act 2020 from 31 March 2021 to 30 September 2021. 
 

 

 

Legislative background 

 

2. The Coronavirus (Scotland) Act 2020 (the “first Scottish Act”) came into force on 7 

April 2020 (except for one provision) and the Coronavirus (Scotland) (No.2) Act 2020 

(the “second Scottish Act”) came into force on 27 May 2020. The Acts have provided 

powers and measures which have helped to protect the public, maintain essential public 

services and support the economy in the face of the unprecedented and ongoing public 

health and economic challenges created by the pandemic. This includes protections for 

individuals in areas such as housing, measures to support the ongoing operation of the 

justice system, and support for public bodies in their response to coronavirus (COVID-

19) such as adjustments to deadlines for reports and accounts. 

 

3. As set out under section 12 of the first Scottish Act, and section 9 of the second Scottish 

Act, Part 1 of both Acts were due to expire on 30 September 2020. On 29 September 

2020, the Coronavirus (Scotland) Acts (Amendment of Expiry Dates) Regulations 

20201 came into force extending the expiry date of Part 1 of both Acts to 31 March 

2021. On 11 February, the Cabinet Secretary for Constitution, Europe and External 

Affairs advised the Scottish Parliament that the Scottish Ministers were conducting the 

analysis necessary to determine whether the Acts should be extended beyond 31 March 

20212. 

 

4. In the decision on whether Part 1 of the two Acts should be extended, Scottish Ministers 

have given careful consideration to the need to balance the needs of many stakeholders 

and partners who wish to see the provisions remain available, against the commitment 

given when the Acts were introduced that the provisions would not remain in place 

unless they were needed. In view of the continuing risk of the virus, and in particular 

in light of the new, more transmissible variant of the virus, the assessment that Ministers 

                                            
1 https://www.legislation.gov.uk/ssi/2020/299/contents/made  
2 https://www.parliament.scot/parliamentarybusiness/report.aspx?r=13117&i=118750  
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have arrived at is proportionate and appropriate to the scale of that risk.  

 

Policy objectives 

 

5. Parts 1 of the Acts can only be extended in their entirety and not on a provision by 

provision basis. This is done through regulations with the agreement of the Parliament, 

and anything that should not be extended is therefore required to be expired through 

separate regulations. 

 

6. The Scottish Government has taken the decision that, subject to the agreement of 

Parliament, Part 1 of both Acts should be extended to 30 September 2021 and has laid 

these Regulations to amend the expiry dates accordingly. However, extension under 

these Regulations will not apply to all provisions currently in the Acts as some 

provisions have already been expired3, while a separate instrument has been made and 

laid to expire early certain further provisions on 30 March 2021 - the Coronavirus 

(Scotland) Acts (Early Expiry of Provisions) Regulations 2021. Furthermore, the 

Bankruptcy (Miscellaneous Amendments) (Scotland) Regulations 20214, if approved 

by Parliament, will also expire some provisions under the second Scottish Act from 29 

March 2021 and make these permanent. 

 

7. As required by section 12(6) of the first Scottish Act and section 9(6) of the second 

Scottish Act, a separate Statement of Reasons has been prepared by the Scottish 

Government and laid prior to laying these Regulations, to set out reasons for making 

these Regulations. 

 

Consultation  

 

8. A formal public consultation exercise has not been undertaken in relation to this 

instrument due to the timescales in which decisions on extension of the Acts and expiry 

of provisions not to be covered by an extension have had to be made. However, the 

Scottish Government has informally consulted with public bodies and other 

stakeholders on development of the approach to extension or expiry of measures 

contained in the Acts, and further detail of this is provided in the Statement of Reasons 

for making these Regulations. 

 

Impact Assessments 

 

9. No impact assessments have been completed for this instrument. However, as part of 

the assessment of the continued necessity of the provisions beyond the 31 March 2021 

expiry date of Part 1 of both Acts, assessment of the rights and equality impacts of 

extension has been undertaken.  

 

10. Equality Impact Assessments and Child Rights and Wellbeing Impact Assessments 

were undertaken for both of the Acts as part of the development of the Bills which were 

introduced to Parliament on 31 March and 11 May, respectively. The human rights 

impacts were summarised in the Policy Memorandums for each of the Acts.  

 

                                            
3 The Coronavirus (Scotland) Acts (Early Expiry of Provisions) Regulations 2020 - 

https://www.legislation.gov.uk/ssi/2020/249/contents/made  
4 https://www.legislation.gov.uk/sdsi/2021/9780111049099/contents  
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11. For some provisions, there have been no significant changes since the time of the 

introduction of the Bills, and no additional rights or equality impacts are expected in 

the proposed extension of the provisions. For other provisions, particularly those which 

are considered to have more significant impacts on rights and equality, a review of the 

original impact assessments has been carried out as part of determining the proposed 

approach to extension. Detail of this in relation to particular provisions is set out in the 

Statement of Reasons for making these Regulations. 

 

 

Financial Effect  

 

12. The Cabinet Secretary for Constitution, Europe and External Affairs confirms that no 

BRIA is necessary as the instrument has no financial effects on the Scottish 

Government, local government or on business. 

 

 

Scottish Government  

Directorate for Constitution and Cabinet 

 

February 2021 
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S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2021 No. 93 

PUBLIC HEALTH 

The Coronavirus (Scotland) Acts (Early Expiry and Suspension 

of Provisions) Regulations 2021 

Made - - - - 22nd February 2021 

Laid before the Scottish Parliament 24th February 2021 

Coming into force - - 29th March 2021 

The Scottish Ministers make the following Regulations in exercise of the powers conferred by 

section 13 of the Coronavirus (Scotland) Act 2020(a) and sections 8(1)(a) and 10 of the 

Coronavirus (Scotland) (No. 2) Act 2020(b), and all other powers enabling them to do so. 

Citation and commencement 

1. These Regulations may be cited as the Coronavirus (Scotland) Acts (Early Expiry and 

Suspension of Provisions) Regulations 2021 and come into force on 29 March 2021. 

Expiry of provisions of the Coronavirus (Scotland) Act 2020 

2. 30 March 2021 is specified as the day on which the following provisions of the Coronavirus 

(Scotland) Act 2020 expire— 

(a) paragraph 2(2) of schedule 3 (period for which child assessment order has effect), 

(b) schedule 7— 

(i) paragraphs 15 to 18 (land registration: period of effect of advance notice), 

(ii) paragraphs 20 to 22 (Anatomy Act 1984: extension of periods), 

(iii) paragraphs 32 and 33 (muirburn)(c). 

Expiry of provisions of the Coronavirus (Scotland) (No. 2) Act 2020 

3. 30 March 2021 is specified as the day on which the following provisions of the Coronavirus 

(Scotland) (No. 2) Act 2020 expire— 

(a) paragraph 7 of schedule 2 (fixed penalty notices under the Health Protection 

(Coronavirus) (Restrictions) (Scotland) Regulations 2020), 

(b) schedule 4— 

(i) paragraph 13 (low emission zones), 

(ii) paragraph 15 (traffic regulation). 

                                                                                                                                            
(a) 2020 asp 7. 
(b) 2020 asp 10. 
(c) Paragraphs 32 and 33 of schedule 7 of the Coronavirus (Scotland) Act 2020 were suspended by S.S.I. 2020/260. 
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Suspension of provision of the Coronavirus (Scotland) (No. 2) Act 2020 

4. The operation of paragraph 24 (marriage and civil partnership) of schedule 1 of the 

Coronavirus (Scotland) (No. 2) Act 2020 is suspended. 

Saving provision 

5. Despite regulation 2(b)(i), paragraph 15 of schedule 7 of the Coronavirus (Scotland) Act 

2020, so far as it provides as to the meaning of a reference in paragraph 19 of that schedule to “the 

2012 Act”, continues in effect until paragraph 19 ceases to have effect. 

 

 

 

 

 

 MICHAEL RUSSELL 

 A member of the Scottish Government 

St Andrew’s House, 

Edinburgh 

22nd February 2021 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations expire certain provisions of the Coronavirus (Scotland) Act 2020 (the “first 

Act”) and the Coronavirus (Scotland) (No. 2) Act 2020 (the “second Act”). They also suspend a 

provision of the second Act. 

These Regulations expire the following provisions— 

• paragraph 2(2) of schedule 3 of the first Act which modifies the period in relation to 

which a child assessment order has effect under the Children’s Hearings (Scotland) Act 

2011, 

• paragraphs 15 to 18 of schedule 7 of the first Act which extend the period of effect of 

advance notices while the Land Register and Register of Sasines are not fully open. The 

Keeper of the Registers of Scotland has announced that she will declare the registers fully 

open for the making or recording of entries on 1 March 2021, 

• paragraphs 20 to 22 of schedule 7 of the first Act which modify the Anatomy Act 1984 to 

extend the periods for which a body or parts of a body can be retained for the purpose of 

anatomical examination and enable such bodies or parts of bodies to be retained after 

examinations are concluded, 

• paragraphs 32 and 33 of schedule 7 of the first Act which modify section 23 of the Hill 

Farming Act 1946, to suspend the muirburn season. The operation of paragraphs 32 and 

33 was suspended by the Coronavirus (Scotland) Act 2020 (Suspension: Muirburn) 

Regulations 2020 (S.S.I. 2020/260), 

• paragraph 7 of schedule 2 of the second Act which amended regulation 9 of the Health 

Protection (Coronavirus) (Restrictions) (Scotland) Regulations 2020 (S.S.I. 2020/103) to 

raise (from 16 to 18 years) the age at which a person could be issued a fixed penalty 

notice under those Regulations. Those Regulations were revoked on 14 September 2020 

by the Health Protection (Coronavirus) (Restrictions and Requirements) (Scotland) 

Regulations 2020 (S.S.I. 2020/279), 

• paragraph 13 of schedule 4 of the second Act which requires a report to be laid before the 

Scottish Parliament on the progress being made towards the introduction of low emission 

zones under Part 2 of the Transport (Scotland) Act 2019. That report was laid on 

1 December 2020, 

• paragraph 15 of schedule 4 of the second Act which modifies section 15 of the Road 

Traffic Regulation Act 1984 to permit orders made under section 14 of that Act in 

relation to footpaths, bridleways, cycle tracks or byways to remain in force for up to 18 

months and to be extended beyond that period by the Scottish Ministers. 

Regulation 4 suspends the operation of paragraph 24 of schedule 1 of the second Act which places 

a duty on the Scottish Ministers, in conjunction with the Registrar General for Scotland, to take 

such steps as considered necessary to ensure the continued availability of the solemnisation of 

marriages and registration of civil partnerships. It also requires the Scottish Ministers to report 

periodically on the steps taken to comply with that duty and on the number of marriages 

solemnised and civil partnerships registered during each reporting period. 

Regulation 5 saves the effect of paragraph 15 of schedule 7 of the first Act for the purposes of the 

definition of the 2012 Act in relation to paragraph 19 of schedule 7. 

An impact assessment has not been produced for this instrument. 
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POLICY NOTE 

 

THE CORONAVIRUS (SCOTLAND) ACTS (EARLY EXPIRY AND SUSPENSION 

OF PROVISIONS) REGULATIONS 2021 

 

SSI 2021/93 

 

 

1. The above instrument is made in exercise of the powers conferred by section 13 of the 

Coronavirus (Scotland) Act 2020 and sections 8(1)(a) and 10 of the Coronavirus 

(Scotland) (No. 2) Act 2020, and all other powers enabling them to do so. The 

instrument is subject to the negative procedure.  

 

The purpose of the instrument is to expire early certain provisions in the 

Coronavirus (Scotland) Act 2020 and the Coronavirus (Scotland) (No.2) Act 2020 

on 30 March 2021. Part 1 of each of those Acts expires on 31 March 2021. The 

Scottish Ministers intend to lay a draft of the Coronavirus (Scotland) Acts 

(Amendment of Expiry Dates) Regulations 2021 seeking to amend these expiry 

dates to 30 September 2021. This would have the effect that Part 1 of each of those 

Acts, other than the provisions that have already been expired, would then expire 

on 30 September 2021. This instrument also suspends the operation of paragraph 

24 of schedule 1 of the Coronavirus (Scotland) (No.2) Act 2020 in relation to 

marriage and civil partnership.  

 

 

Legislative background 

 

2. The Coronavirus (Scotland) Act 2020 (the “first Scottish Act”) came into force on 7 

April 2020 (except for one provision) and the Coronavirus (Scotland) (No.2) Act 2020 

(the “second Scottish Act”) came into force on 27 May 2020. The Acts provide powers 

and measures which have helped to protect the public, maintain essential public services 

and support the economy in the face of the unprecedented and ongoing public health 

and economic challenges created by the pandemic. This includes protections for 

individuals in areas such as housing, measures to support the ongoing operation of the 

justice system, and support for public bodies in their response to coronavirus (COVID-

19) such as adjustments to deadlines for reports and accounts. 

 

3. As set out under section 12 of the first Scottish Act, and section 9 of the second Scottish 

Act, Part 1 of both Acts were due to expire on 30 September 2020. On 29 September 

2020, the Coronavirus (Scotland) Acts (Amendment of Expiry Dates) Regulations 

20201 came into force extending the expiry date of Part 1 of both Acts to 31 March 

2021. On 11 February 2021, the Cabinet Secretary for Constitution, Europe and 

External Affairs advised the Scottish Parliament that the Scottish Ministers were 

conducting the analysis necessary to determine whether the Acts should be extended 

beyond 31 March 20212. That analysis has now been concluded and the Scottish 

Government will lay draft regulations3 for Parliament to consider, which seek to extend 

the expiry date of Part 1 of both Acts from 31 March 2021 to 30 September 2021. 

                                            
1 https://www.legislation.gov.uk/ssi/2020/299/contents/made  

2 https://www.parliament.scot/parliamentarybusiness/report.aspx?r=13117&i=118750  

3 The Coronavirus (Scotland) Acts (Amendment of Expiry Dates) Regulations 2021  
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Policy objectives 

 

4. Parts 1 of the Acts can only be extended in their entirety and not on a provision by 

provision basis. This is done through regulations with the agreement of the Parliament, 

and anything that should not be extended is therefore required to be expired through 

separate regulations. 

 

5. During the passage of both Bills, Ministers committed to expiring provisions of both 

Scottish Acts as soon as it is appropriate to do so. In the decision on whether Part 1 of 

the two Acts should be extended, Scottish Ministers have given careful consideration 

to the need to balance the needs of many stakeholders and partners who wish to see the 

provisions remain available, against the commitment given when the Acts were 

introduced that the provisions would not remain in place unless they were needed.  

 

6. As part of the Scottish Government’s regular reviews of the Acts’ provisions and as 

part of the preparations for the potential extension of the Acts, consideration has been 

given to whether each individual provision continues to be needed beyond 31 March 

2021.  

 

7. It has been judged that the provisions set out in regulations 2 and 3 of these Regulations 

will no longer be needed beyond 31 March 2021 and can be expired. The provisions of 

both Acts which are expired early on 30 March 2021 will accordingly not benefit from 

the extension of Part 1 of both Scottish Acts, should this be agreed to by the Scottish 

Parliament. It has also been judged that the provisions set out in regulation 4 of these 

Regulations are not currently required but that it would not be appropriate to expire 

them at this time. 

 

Expiry of certain provision on 30 March 2021 

 

8. Paragraph 2(2) of schedule 3 of the first Scottish Act modifies section 35(5) of the 

Children’s Hearings (Scotland) Act 2011, which sets the maximum period for which a 

child assessment order has effect. Under section 35 of that Act, a local authority may 

apply to the sheriff for an order to authorise the assessment of a child’s health or 

development, or the way in which a child has been or is being treated or neglected. 

Paragraph 2(2) of schedule 3 of the first Scottish Act modified the maximum period 

during which such an order has effect from 3 to 5 days. The provision has been used on 

a minimal number of occasions, only two child assessment orders have been recorded 

over the period that the legislation has been in force, and it is the Scottish Government’s 

view that the original legislative arrangement and timetabling for these types of order 

can be managed within the operating conditions expected to be in place at the end of 

March 2021. It is therefore the view of the Government that it is appropriate to expire 

this provision as it is no longer required.  

 

9. Paragraphs 15 to 19 of schedule 7 of the first Scottish Act amend the Land Registration 

etc. (Scotland) Act 2012 to extend the protected period offered by affected advance 

notices until ten days after the Keeper declares the application record in the Land 

Register and Register of Sasines fully re-open. This enabled property transactions 

underway at the date of Registers of Scotland office closures to continue to settle with 

confidence during the period when the property registers were closed, allowing the 
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property market to continue to function and preventing transacting parties from 

experiencing personal or financial hardship. Following a commitment made during the 

progress of the Bill through parliament, the Keeper has consulted with the Law Society 

of Scotland and agreed to fully reopen the application record and Register of Sasines 

on the 1 March 2021. The practical effect of the reopening will be that the additional 

protection afforded to advance notices will fully lapse over time. Consequently, 

paragraphs 15 to 18 can be expired on 30 March 2021 as they are no longer necessary. 

Paragraph 19, however, requires to remain in force beyond 31 March 2021 for a further 

short period in order to ensure that the full protected 35 day period is applied to the 

relevant advance notices. Paragraph 19 should therefore not be expired early on 30 

March 2021 and should benefit from extension, should that be approved by Parliament. 

Provision will be made to expire paragraph 19 as soon as practicable after 5 April 2021 

when it becomes spent and is no longer required. 

 

10. Paragraphs 20 to 22 of schedule 7 of the first Scottish Act modify the Anatomy Act 

1984 to extend the periods for which a body or parts of a body can be retained for the 

purpose of anatomical examination and enable such bodies or parts of bodies to be 

retained after examinations are concluded. As cremations have generally been able to 

proceed without issue, albeit with further advanced planning, it is the view of the 

Scottish Government that this provision is no longer required and can be expired. 

 

11. Paragraphs 32 and 33 of schedule 7 of the first Scottish Act modify section 23 of the 

Hill Farming Act 1946, with the effect of suspending the muirburn season during the 

period in which paragraph 33 has effect. The operation of paragraphs 32 and 33 was 

suspended by the Coronavirus (Scotland) Act 2020 (Suspension: Muirburn) 

Regulations 20204. The Scottish Government has received no requests to reinstate the 

ban on muirburn since that suspension and no other forms of outdoor work or land 

management have been banned outright through the Coronavirus Acts. In the absence 

of both evidence that muirburn continues to pose a threat to the work of the emergency 

services and requests to revive the provisions, the Scottish Government does not believe 

that there is sufficient evidence to continue to differentiate muirburn from other forms 

of outdoor work by retaining a provision to proscribe it. It is therefore the Scottish 

Government’s view that this is no longer necessary and should be expired. 

 

12. Paragraph 7 of schedule 2 of the second Scottish Act amended regulation 9 of the Health 

Protection (Coronavirus) (Restrictions) (Scotland) Regulations 20205 to raise (from 16 

to 18 years) the age at which a person could have a fixed penalty notice under those 

regulations issued in respect of them. Those regulations were subsequently revoked on 

14 September 2020 by the Health Protection (Coronavirus) (Restrictions and 

Requirements) (Scotland) Regulations 20206. The Health Protection (Coronavirus) 

(Restrictions and Requirements) (Local Levels) (Scotland) Regulations 20207 are now 

in place and continue the policy that a Fixed Penalty Notice can only be issued  to a 

person where it is reasonably believed that the person is aged 18 or over. Paragraph 7 

of schedule 2 therefore has no remaining legal effect. As that is the case, and as the 

provision in the second Scottish Act is no longer necessary in order to deliver the policy 

as it has been achieved by the Health Protection (Coronavirus) (Restrictions and 

                                            
4 https://www.legislation.gov.uk/ssi/2020/260/contents/made  
5 https://www.legislation.gov.uk/ssi/2020/103/contents 
6 https://www.legislation.gov.uk/ssi/2020/279/contents  

7 https://www.legislation.gov.uk/ssi/2020/344/contents  
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Requirements) (Local Levels) (Scotland) Regulations 2020, it is the Scottish 

Government’s view that it should be expired.  

 

13. Paragraph 13 of schedule 4 of the second Act requires a report to be laid before the 

Scottish Parliament, by 4 December 2020, on the progress being made towards the 

introduction of low emission zones under Part 2 of the Transport (Scotland) Act 2019. 

As that report was laid on 1 December 20208, paragraph 13 of schedule 4 has no 

remaining legal effect, and it is, therefore, the view of the Scottish Government that it 

should be expired.  

 

14. Paragraph 15 of schedule 4 of the second Scottish Act modifies section 15 of the Road 

Traffic Regulation Act 1984 to permit temporary traffic regulation orders made under 

section 14 of that Act in relation to footpaths, bridleways, cycle tracks or byways to 

remain in force for up to 18 months and to be extended beyond that period by the 

Scottish Ministers. The effect of this provision was to allow local authorities to make 

temporary traffic regulation orders regulating  the use of routes that are mainly used by 

pedestrians, cyclists and persons on horse, for a period of up to 12 months longer than 

previously permitted. There have been no known uses of this provision, and there is no 

expectation that it will be used in the future. It is therefore the view of the Scottish 

Government that this provision is unnecessary and should be expired.  

 

Suspension of provision 

 

15. Paragraph 24 of schedule 1 of the second Scottish Act requires the Scottish Ministers, 

in conjunction with the Registrar General of Births, Deaths and Marriages for Scotland, 

to take such steps as they consider necessary to ensure that the solemnisation of 

marriages and registration of civil partnerships continue to be available in Scotland 

whilst paragraph 24 is in force. It specifies that the steps taken must ensure that a 

person’s right to marry, which is protected by Article 12 of the European Convention 

on Human Rights (“ECHR”), is not disproportionately interfered with for reasons 

relating to coronavirus. It also requires the Scottish Ministers to report on the steps 

taken and on the number of marriages and civil partnerships that have taken place. 

 

16. It is already the Scottish Government’s policy to ensure the continued availability of 

marriage and civil partnership and the provision in the second Scottish Act has not to 

date been instrumental in achieving that. Early expiry of the provision was therefore 

considered. However, restrictions on marriage and civil partnership could be subject to 

further adjustment as a consequence of the pandemic, and given this, and given the 

views of stakeholders and others, suspension of the provision is deemed more suitable 

at present.  

 

17. At the time of the second Scottish Act, marriage and civil partnership was only available 

to those in an emergency situation, for example, if a party to the marriage or civil 

partnership was seriously ill.  This was principally due to the closure of local 

registration offices where notices of intention to marry or register a civil partnership 

are processed, where marriage and civil partnership schedules are prepared, and where 

some ceremonies take place. 

 

                                            
8 The report is expected to be published on the Transport Scotland website shortly 
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18. Since the reopening of local registration offices, couples wishing to marry or register a 

civil partnership have generally been able to do so.  Regulations placing restrictions on 

leaving home, on gatherings and on travel have also provided for exceptions to ensure 

that it has remained possible for ceremonies and registrations to take place both indoors 

and outdoors with limited numbers and with suitable health protection measures in 

place.   

 

19. Guidance published on the Scottish Government website, and updated from time to 

time, has assisted couples planning to marry or register a civil partnership and 

celebrants to understand and take account of relevant restrictions. As part of their 

existing work on publishing statistics on vital events,  National Records of Scotland 

(NRS) already provide quarterly figures on their website9 on the number of marriages 

and civil partnerships taking place.  

 

20. While the provision is not currently required, the provision is being suspended rather 

than expired in order to take account of the possibility that further restrictions could be 

imposed by the Scottish Ministers on public health grounds. In doing so, the provision 

could be revived during the extension period to reinstate the direct duty on the Scottish 

Ministers and the Registrar General and the requirement to report to the Scottish 

Parliament.   

 

Saving provision 

 

21. Whilst paragraphs 15 to 18 of schedule 7 of the first Scottish Act in relation to Land 

Registration are to be expired by these regulations, paragraph 19 is to remain in force 

for a short period. The regulations therefore save the effect of paragraph 15 for the 

purposes of defining “the 2012 Act” (Land Registration etc. (Scotland) Act 2012) in 

order that paragraph 19 continues to operate effectively.   

 

Consultation  

 

22. A formal public consultation exercise has not been undertaken in relation to this 

instrument due to the timescales in which decisions on extension of the Acts and expiry 

of provisions not to be covered by an extension have had to be made. However, the 

Scottish Government has informally consulted with public bodies and other 

stakeholders on development of the approach to extension or expiry of measures 

contained in the Acts, and further detail of this is provided both below and in the 

Statement of Reasons for making these Regulations. 

 

23. In considering the expiry of child protection order provision, consultation took place 

with Social Work Scotland since the provision impacts on the Chief Social Work 

Officers of local authorities. That consultation confirmed that this provision is no longer 

needed. 

 

24. HM Inspector of Anatomy and all heads of anatomy schools were consulted on the 

continued necessity of the Anatomy Act 1984 provision. No anatomy school currently 

possesses bodies beyond the 3 year statutory limit and for bodies approaching the 3 

year limit within the next few months, cremations are scheduled as normal. All anatomy 

                                            
9 Births, Deaths and Other Vital Events - Quarterly Figures | National Records of Scotland (nrscotland.gov.uk) 
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schools unanimously stated that an extension to the provision is not required and should 

be expired. 

 

25. In considering the expiry of the traffic regulations provision,  the Scottish Government 

informally consulted with local authorities and the MSP whose amendment to the 

second Bill introduced these measures. Local authorities are unaware of any 

circumstances where this provision has yet been used or indeed is intended to be used. 

 

26. In relation to land registration advance notice provision, the full reopening of the 

registers and the protected period for advance notices reverting to the position prior to 

commencement of these provisions has been well communicated by the Keeper and via 

key representative bodies including the Law Society of Scotland. Details of the change 

have been published on the Keeper’s website since 3 December 2020. 

 

27. In considering the suspension of the marriage and civil partnership provision in the 

second Scottish Act, the Scottish Government informally consulted with NRS and the 

MSP whose amendment to the second Bill introduced these measures, who were 

supportive of the suspension of this provision.  

 

Impact Assessments 

 

28. No impact assessments have been completed for this instrument. However, as part of 

the two-monthly reporting10 to Parliament on the provisions in the Coronavirus Acts, 

impacts on rights and equality are regularly considered.  

 

29. Equality Impact Assessments and Child Rights and Wellbeing Impact Assessments 

were undertaken for both of the Acts as part of the development of the Bills which were 

introduced to Parliament on 31 March and 11 May, respectively. The human rights 

impacts were summarised in the Policy Memorandums for each of the Acts.  

 

30. Rights and equality implications were considered in relation to child assessment orders 

and it was determined there will be no impact as expiry of these provisions will result 

in reverting to standard practice which is already compliant with rights and equality 

obligations. 

 

31. Rights and equality implications were considered in relation to the land registration 

provisions and it was determined that no additional rights and equality implications 

have been identified in relation to expiring the provision. Expiry of these provisions 

will result in reverting to the position that existed prior to the pandemic which is already 

compliant with rights and equality obligations. 

 

32. No rights or equality implications have been identified in relation to the provisions 

concerning duties under the Public Finance and Accountability (Scotland) Act 2000, 

the Anatomy Act 1984, muirburn or fixed penalty notices.  

 

                                            
10 Section 15 of the first Scottish Act, and section 12 of the second Scottish Act require Scottish Ministers to 

review the operation of the provisions of Part 1 of those Acts in each reporting period, and every two months, 

report on the status of the provisions and make a statement that they are satisfied that the status of those 

provisions is appropriate. 
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33. In considering the suspension of the marriage and civil partnership provision in the 

second Scottish Act, the Scottish Government considered that the right of men and 

women of marriageable age to marry is already protected by Article 12 of the ECHR.  

While the right of same sex couples to marry or enter into civil partnerships is not 

similarly protected, any restriction that applied only to, or disproportionately to, such 

relationships would  likely constitute a violation of Article 14 of the ECHR (protection 

from discrimination) in conjunction with Article 8 (respect for private and family life). 

In any event, there is no likelihood of restrictions being imposed in a way that treats 

those relationships less favourably. 

 

Financial Effect  

 

34. The Cabinet Secretary for Constitution, Europe and External Affairs confirms that no 

BRIA is necessary as the instrument has no financial effects on the Scottish 

Government, local government or on business. 

 

 

Scottish Government  

Directorate for Constitution and Cabinet 

 

February 2021 
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This note was published as a SPICe blog on 25 February 2021 

 
COVID-19 emergency powers: a short explainer 
In response to the pandemic, the Scottish Government has used powers which affect 
everyone in the country, in many deeply felt and significant ways. In the debate on the 
Legislative Consent Memorandum for the UK Coronavirus Bill, the Convener of the 
Finance and Constitution Committee highlighted the extent of the emergency powers 
(24 March 2020):  

“We all know that Governments would normally seek such powers only in times 
of war. We also know that, right now, we are in a war against an unseen and 
deadly enemy.” 

Whilst the government has explicitly aimed to use such powers in way that is 
“proportionate to the challenge”, and to “only last as long as is required” (for example 
on 1 April 2020), parliaments also have an essential role in their scrutiny (as for 
example recently flagged up by a former Permanent Secretary of the UK government’s 
legal department). 

The powers being used by the Scottish Government come from three main sources: 

• The UK Coronavirus Act 2020 (referred to as “the UK Act”). 
• The two Scottish Coronavirus Acts – the Coronavirus (Scotland) Act and the 

Coronavirus (Scotland) (No 2) Act.  
• A wide range of other Acts, including the Public Health etc (Scotland) Act 2008. 

There’s a detailed run through of these powers, updated every two months by the 
Scottish Government.  The fifth such two-monthly report (referred to as the “fifth report” 
from here on), was published on 11 February 2021, and set out the latest on the 
legislation.  

This blog takes a high-level look at the emergency powers in Scotland and plans for 
their expiry and renewal.  

This is this is a longer blog than normal, we have added a popout contents page below, 
to help with navigation. 

[contents page] 

 

The three main sources of the emergency powers 
The three main sources of the powers being used by the Scottish Government are 
explained below. 

https://spice-spotlight.scot/2021/02/25/covid-19-emergency-powers-a-short-explainer/
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12598
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12602
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12602
https://www.theguardian.com/commentisfree/2021/feb/18/governments-hasty-covid-law-making-template-future
https://www.theguardian.com/commentisfree/2021/feb/18/governments-hasty-covid-law-making-template-future
https://www.legislation.gov.uk/ukpga/2020/7/contents
https://www.legislation.gov.uk/asp/2020/7/contents
https://www.legislation.gov.uk/asp/2008/5/contents
https://www.gov.scot/publications/coronavirus-acts-fifth-report-scottish-parliament/
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1. Devolved powers under the UK Act 

Section 49 of the UK Act introduces schedule 19, which gives Scottish Ministers the 
powers to make regulations:  

“imposing or enabling the imposition of restrictions or requirements on or in 
relation to persons, things or premises in the event of, or in response to, a threat 
to public health” 

This means protecting the community from infectious diseases, contamination or other 
such hazards, and these public health regulations include some of the most high-
profile measures.  For example, they include restricting the operation of retail and 
hospitality businesses, restricting public gatherings, requiring the use of face 
coverings, and limiting travel between parts of the country.  

Other (devolved) measures under the UK Act include powers relating to registration of 
health professionals, local authorities’ requirements to assess needs, the registration 
of deaths, powers relating to potentially infectious persons, financial assistance to 
industry, and the postponement of elections.  

More details on the Legislative Consent Memorandum can be seen in the papers for 
the Finance and Constitution committee (24 March 2020).  

 
2. Powers under the two Scottish Acts 

The two Scottish Coronavirus Acts both contain a wide range of powers.   

• The first Scottish Act includes measures relating to evictions, protection of 
children and vulnerable adults, the conduct of the courts, release of prisoners, 
licensing, local authority meetings, social security and freedom of information.  

• The second Scottish Act wrapped up an equally wide range of issues, including 
student tenancies, carers allowance and support for social care, mental health, 
bankruptcy, care homes, marriage and civil partnerships, non-domestic rates 
relief, traffic regulation and again freedom of information.   

The SPICe briefings on the first Coronavirus bill and the second Coronavirus bill 
provides further detail.   

 
3. Powers under a wide range of other Acts 

Beyond the specific coronavirus acts, there’s also a wide array of powers that flow 
from other legislation.  In their fifth (two-monthly) report the government includes 
information on a total of 79 regulations which do not stem from either the UK or 
Scottish Coronavirus Acts but do come into the category of being “coronavirus related” 
(and so are in scope for reporting under section 14 of the second Scottish Act). 

These include a huge range of measures including non-domestic rates relief, NHS 
charges for overseas visitors, carers allowance, single use plastic bags, prisoners and 
young offenders, education appeals, town planning, childcare commitments, and 
homeless persons.  They also include the international travel regulations (under the 

https://www.legislation.gov.uk/ukpga/2020/7/schedule/19/crossheading/health-protection-regulations
https://www.parliament.scot/S5_Finance/Meeting%20Papers/public_papers(5).pdf
https://www.parliament.scot/S5_Finance/Meeting%20Papers/public_papers(5).pdf
https://spice-spotlight.scot/2020/03/31/coronavirus-scotland-bill-spice-briefing/
https://www.parliament.scot/General%20Documents/Coronavirus_(No2)_Bill_briefing(2).pdf
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Public Health etc (Scotland) Act 2008) which have introduced requirements for people 
to isolate upon their arrival in Scotland, and most recently, requirements to isolate in 
managed accommodation. 

 

A busy time for the parliament 
COVID-19 legislation has featured heavily in parliamentary business over the last 
year.  From 1 March 2020 until 22 February 2021, a total of 401 Instruments were laid 
in the Scottish Parliament.  134 of these (or one in every three) were COVID related 
(Source: Delegated Powers and Law Reform Committee, information provided to 
SPICe).      

 
New procedures to keep pace with the virus  
Up until recent times, the procedures for parliamentary scrutiny have not generally 
been formulated with a rapidly changing pandemic in mind.  Since April 2020, the 
Scottish Government has been making emergency legislation using the “made 
affirmative” procedure.   

Under the made affirmative procedure, an instrument comes into force automatically, 
and can remain in force for 28 days starting on the date on which it was made.  
Committees carry out their scrutiny following the instrument being laid before 
Parliament.  If the Parliament does not approve the instrument within 28 days, it will 
no longer remain in force.  The made affirmative procedure may only be used where 
Scottish Ministers consider that the legislation must be made urgently, as clearly, 
under this process, the Parliament would have no opportunity to consider measures 
before they take effect.   

The extensive use of the made affirmative procedure from the period 1 March 2020 to 
22 February 2021 is set out in the chart below, which shows a breakdown of the 134 
COVID-related instruments: 
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(Source: Delegated Powers and Law Reform Committee, information provided to SPICe) 

In comparison, only three made affirmative instruments were laid in the same period 
2019-2020 

However in November 2020, the Parliament and the Scottish Government agreed to 
revise the approach to scrutiny of emergency regulations, and this now includes 
allowing Members the opportunity to scrutinise some draft regulations before they 
come into effect.   

The new process follows a weekly cycle: On Tuesday the government announces any 
changes it intends to make to restrictions in a ministerial statement to the Scottish 
Parliament.  On Wednesday it publishes a policy statement and draft regulations. On 
Thursday the COVID-19 Committee reviews any proposed changes to restrictions, 
after which the Parliament may further scrutinise draft proposals in the chamber. On 
Friday the Scottish Government lays secondary legislation giving effect to new 
restrictions.  

SPICe has recently produced a blog setting out how the Parliament has adapted to 
ensure that it can operate safely, whilst continuing to function as a legislature at a 
time of national emergency. 

 

Are the powers being used “only as long as required”?  A look at 
expiry and renewal 
As well as considering whether the powers being used are proportionate, the 
Parliament also needs to test the Scottish Government’s assertion that the powers are 
only being used for as long as required.  

Firstly, it is worth flagging up that some powers have already been expired, including, 
as the Cabinet Secretary reported (11 February 2020), the following examples: 

• Expiry of provisions relating to adults with incapacity that removed the 
requirement on a local authority to consult the adult and interested parties in 
certain defined and exceptional circumstances.  

• Suspension of stop-the-clock provisions for guardianship orders and 
certificates for medical treatment of adults lacking capacity.  

• Suspension of the muirburn provision to allow the muirburn season to 
commence from October 2020.  

• Expiry of the provision extending the maximum timescales for which children 
could be kept in secure accommodation without the authority of a children’s 
hearing or a sheriff. 

Beyond those examples, it is useful to look more broadly at what powers are due to 
expire when, and potentially, when they could be renewed.   

 

1. The UK Act 
Section 89 of the UK Act sets up a sunset provision, meaning the Act expires two 
years after the day it was passed, on 25 March 2022, though this is subject to some 

https://www.parliament.scot/S5_BusinessTeam/17-11-20_Minute.pdf
http://spice/documents/Committees/Session%205/COVID-19%20Committee/dapted%20to%20ensure%20that%20it%20can%20operate%20safely%20whilst%20continuing%20to%20function%20as%20a%20legislature%20at%20a%20time%20of%20national%20emergency.
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=13117&i=118750
https://www.legislation.gov.uk/ukpga/2020/7/section/89
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exceptions which are set out in the legislation.  The Act allows for some provisions to 
be suspended (and then revived if needed), whilst certain provisions can also be 
permanently expired before the sunset deadline, and some provisions can be 
extended beyond the sunset period.    

The Act requires the House of Commons to undertake a review of its non-devolved 
provisions every six months. On the last occasion, on 30 September 2020, the 
Commons debated a motion “that the temporary provisions of the Coronavirus Act 
2020 should not yet expire”. 

The devolved provisions in the UK Act, including Scotland’s wide-ranging public health 
regulations from Schedule 19, are not in scope of the House of Commons six-month 
reviews.  However, their status, operation and necessity are nevertheless covered in 
the Scottish Government’s two-monthly reports to the Scottish Parliament. It is also 
worth noting that the “local levels” regulations are also subject to a three weekly 
review. 

 
2. The two Scottish Acts 

Both the Scottish Acts were originally due to expire on 30 September 2020 (under 
Section 12 and Section 9 of the first and second Acts respectively).  

However, the Acts set out that Part 1 of each of the Scottish Acts could only be 
extended in their entirety and not on a provision by provision basis.  So, on 24 August 
2020, two sets of regulations were published - the extension regulations, and the 
expiry regulations – with both sets of regulations coming into force on 29 September 
2020.  The extension regulations were also accompanied by a Statement of Reasons.  
The extension regulations extended the expiry date of Part 1 of both Scottish Acts to 
31 March 2021. The expiry regulations, as their name would suggest, expired 
provisions of those Acts which were no longer required beyond 29 September 2020.  

The Scottish Government now wishes to extend most of the powers under the Scottish 
Acts for a further six months to 30 September 2021 and has laid a new set of extension 
regulations and expiry regulations, alongside a new Statement of Reasons (24 
February 2021). 

However, this extension will not apply to all provisions in the Acts which are currently 
in place. The Scottish Government says it has judged that seven measures will no 
longer be needed and proposes they be expired on 30 March 2021, including those 
related to child assessment orders, the Land Register, the Anatomy Act, muirburn, 
fixed penalty notices for 16-18 year olds, low emission zones, and traffic regulation.   
Some regulations on marriages and civil partnerships are also suspended. 
Under the terms of the two Acts, this is the Scottish Government’s last opportunity to 
extend the regulations.   

 

3. Other Scottish Acts 
Section 14 of the second Scottish Act requires Scottish Ministers to report on all SSIs 
made by Scottish Ministers where the primary purposes relate to coronavirus.  Table 

https://hansard.parliament.uk/Commons/2020-09-30/debates/AAB1B147-2F78-4F41-ADE6-F1E50B3F3ECB/CoronavirusAct2020(ReviewOfTemporaryProvisions)
https://www.legislation.gov.uk/ssi/2020/344/regulation/8
https://www.legislation.gov.uk/asp/2020/7/section/12
https://www.legislation.gov.uk/asp/2020/10/section/9/enacted
https://www.legislation.gov.uk/ssi/2020/299/contents/made
https://www.legislation.gov.uk/ssi/2020/249/introduction/made
https://www.legislation.gov.uk/ssi/2020/249/introduction/made
https://www.gov.scot/publications/proposed-extension-coronavirus-scotland-act-2020-coronavirus-scotland-no-2-act-2020-statement-reasons/
https://www.legislation.gov.uk/ssi/2021/93/contents/made
https://www.gov.scot/publications/proposed-extension-coronavirus-scotland-act-2020-coronavirus-scotland-no-2-act-2020-statement-reasons-2/
https://www.legislation.gov.uk/ssi/2021/93/note/made
https://www.legislation.gov.uk/asp/2020/10/section/14/enacted
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5 in section 8 of the government’s two monthly report identifies 79 SSIs which are in 
scope for reporting under section 14 of the second Scottish Act. 

These SSIs have a variety of purposes, are based on a range of different sources of 
primary legislation, and they also come with a wide range of expiry dates.  Some are 
open-ended, some are due to expire in March or April 2021, and some are set to expire 
when Part 1 of the relevant Scottish Act expires.  The largest single group of 
regulations relate to the updates of the restrictions and requirements relating to 
international travel; and in this case these were each set to expire 12 months from the 
commencement date of the first set of these restrictions (from 8 June 2020).  The 
International Travel Regulations are also subject to a four weekly review requirement.  

 

What is next? 
In early March 2021, the COVID-19 Committee will consider the Scottish 
Government’s latest review of the regulations, as well as the results of the COVID-19 
Committee’s consultation.  It will also consider the proposal for another 6-month roll-
over of the many of the emergency powers in the Scottish Acts.  As the Cabinet 
Secretary reported to parliament (11 February 2021): 

“it seems unavoidable that many of the provisions of the acts will be required 
after 31 March, to enable us to deal with the on-going effects of the pandemic” 

It is, however, worth noting that, as indicated above, many of the most significant 
restrictions that people feel in their everyday lives flow from Schedule 19 of the United 
Kingdom Coronavirus Act, and the provisions to allow them to continue will mostly 
remain in place until March 2022.  Having said that, the Cabinet Secretary also said in 
relation to these (11 February 2020) that: 

“I believe that it would be appropriate to consider the on-going necessity of 
those provisions alongside consideration of the Scottish acts. Therefore, the 
Scottish Government is also considering whether any of those provisions 
should be suspended or expired at 31 March 2021”. 

Finally, one area of concern, raised by the Convener of the COVID-19 Committee (11 
February 2020), is a potential gap in scrutiny arrangements, during the Scottish 
Parliament election campaign period, and in the early days of the new parliament 
when, for example, committees are being established.   

 

Simon Wakefield 

SPICe 

https://www.gov.scot/publications/coronavirus-acts-fifth-report-scottish-parliament/pages/5/
https://yourviews.parliament.scot/covid19/coronavirus-acts-feb-2021/
https://yourviews.parliament.scot/covid19/coronavirus-acts-feb-2021/
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=13117&i=118750
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=13117&i=118750
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=13117&i=118750
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=13117&i=118750
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COVID-19 COMMITTEE  

SUBMISSION FROM INCLUSION SCOTLAND 

SHOULD PART 1 OF THE CORONAVIRUS (SCOTLAND) ACTS BE EXTENDED TO 
SEPTEMBER 2021? 

Adults with Incapacity Act Provisions 

We welcome the expiry of section 11(1) of schedule 7 of the Coronavirus (Scotland) Act 
2020 relating to the easement of local authority requirements under s.13ZA of the Social 
Work (Scotland) Act (provision of services to incapable adults) which:  

1. Removed the requirement of the local authority to take into account the past and
present wishes of the adult, and the views of any interested party when taking any
steps to help an adult lacking capacity benefit from a community care service.

2. Allowed the local authority to take the above steps, even if there is a guardian,
power of attorney or intervener appointed with relevant powers, or if there is an
application being made to appoint a guardian, power of attorney or intervener with
the relevant powers.

These provisions were never commenced and were expired on 29 September 2020 as 
Ministers concluded that there will be no conditions that are likely to exist which would 
lead to the provisions being required in the future.  

We also welcome the suspension of section 11(2) and (3) of schedule 7 relating to 
stopping the clock on guardianship orders and medical treatment authorisations. 
However, we are concerned that these provisions could be revived if Part 1 of the 2020 
Act is extended to September 2021.  

Whilst recognising the policy intentions of the Act, section 11(2) and 11(3) introduced 
significant changes to the Adults with Incapacity (Scotland) Act (AWIA) which have 
serious implications for the rights of disabled people, and in the view of Inclusion Scotland 
could be delivered in a way that is more proportionate.  

Inclusion Scotland previously proposed that section 11(2) and 11(3)(b) and (c) should be 
limited to guardianship orders due to expire. The power to extend all time-limited 
guardianship orders by at least 6 months, and possibly as long as 18 months, without 
judicial review is disproportionate and arguably does not comply with the United Nations 
Convention on the Rights of Disabled People (UNCRPD) requirements to “apply for the 
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shortest time possible” and to be “subject to regular review by a competent, independent 
and impartial authority or judicial body.”  
  
In relation to section 11(1), we previously said: “There are similar concerns regarding 
Section 11(3)(a) which proposes to “stop the clock” on all medical treatment 
authorisations. There are specific UNCRPD compliance concerns regarding medical 
treatment without informed consent (Article 17 Personal Integrity of the Individual), and it 
is hard to envisage a situation where treatment would need to continue in present 
circumstances without the appropriate person as defined under section 48(2) of the AWIA 
being in a position to authorise that treatment.” Our concerns about this provision still 
stand. We would also argue that wherever possible disabled individuals should be 
assisted to make decisions on their medical treatment.  
  
Inclusion Scotland also considers that, like section 11(1), at this point in the crisis it is 
unlikely that there will be the conditions under which section 11(2) and 11(3) are required 
in the future. There has now been sufficient time for further planning in relation to the 
AWIA framework which should ensure that the emergency provisions set out in the Act 
will not be required again. We therefore believe that section 11 of schedule 7 should not 
be extended.  
  
Social security provisions  
  
Inclusion Scotland considers that section 5 of schedule 7 of the 2020 Act which relaxes 
the timescales for Social Security Scotland to complete a redetermination should not be 
extended. While we understand that the Act still requires Social Security Scotland to make 
all redeterminations “as soon as reasonably practicable”, the extension of 9 weeks seems 
an excessive extension even in the current circumstances and could cause genuine 
hardship.  
  
Inclusion Scotland previously proposed that: “instead of the change advocated the 
Agency should be given the discretion to extend redetermination for up to nine weeks 
only if those claiming assistance cannot provide the additional information because of 
coronavirus. Otherwise, an extension of only up to three weeks should be allowed to 
cover any impact on the Agency’s ability to carry out redeterminations quickly due to 
coronavirus (e.g. staff absence due to illness, selfisolation or childcare).”  
  
At this point in the pandemic we consider that the provisions are not required and 
therefore that section 5 of schedule 7 should not be extended.  
  
UK Legislation - Coronavirus Act (2020)  
  

CVD/S5/21/8/1 
ANNEXE C



 

REF NO. CVD/S5/21/8/WS1 

 
 

Sections 16 and 17 of the Coronavirus Act 2020 allow for an easing of health and social 
care assessment duties in relation to adult social care, carer support and children’s 
services in Scotland. We welcome the suspension of section 16 of the Coronavirus Act 
2020 since 30 November, insofar as it relates to adult social care and adult carers, by 
virtue of Coronavirus Act 2020 Suspension (Adult Social Care) (Scotland) Regulations 
2020. Inclusion Scotland considers that this provision should not be revived.  
  
There is much evidence that social care support has been reduced or stopped throughout 
the pandemic. Despite the related statutory guidance stating that “Sections 16 and 17 of 
the 2020 Act allow for an easing of social care assessment duties in relation to adult social 
care, carer support and children’s services”, we believe that this has been interpreted as 
permitting cuts to existing social care support packages and the tightening of eligibility 
criteria for those who require support (see e.g. https://www.bbc.co.uk/news/uk-scotland-
52415302). Although this may not have been the intent of the Act, the unintended 
consequences that easing the assessment duties has had and could continue to have 
must be recognised.  
  
We are also concerned about the long-term impact the easing of social care assessment 
duties and the subsequent loss of social care support will have on disabled people. In 
particular, we are concerned that changes in support provision will be made permanent if 
disabled people and unpaid carers are seen to have “coped” with less support.  
  
Inclusion Scotland is concerned that the sections 16 and 17 of the 2020 Act as they relate 
to children remain in force. In particular, section 16 amends local authorities' assessment 
duties under sections 23(3) (assessment of the needs of children affected by disability) 
of the Children (Scotland) Act 1995. Local authorities are now not obliged to carry out 
these assessments if it is not practical or it would cause unnecessary delay in the 
provision of support. We are concerned that this is resulting in disabled children not being 
assessed for, or receiving less, social care support than they need to access their rights 
to education, family and social life and the possible long-term impacts this will have on 
their future. 

ARE SUFFICIENT EQUALITY AND HUMAN RIGHTS SAFEGUARDS IN PLACE TO 
EXTEND THE POWERS? 

In relation to schedule 7 section 11, Inclusion Scotland does not consider that there are 
sufficient equality and human rights safeguards in place to extend the powers. It is 
disproportionate to address potential coronavirus related difficulties for Adults with 
Incapacity by the removal of the vital protections and rights contained within the AWIA. 
Inclusion Scotland previously suggested alternative specific, temporary amendments to 
the AWIA to address the specific issues identified whilst taking full and proper account of 
its responsibilities under the UNCRPD as well as ECHR and equalities legislation. We do 
not believe that the provisions ultimately contained in the 2020 Act were proportionate or 
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necessary. At this stage in the crisis we believe the powers are even less necessary and 
proportionate and should therefore be repealed. 

Part 2, section 9 - Inclusion Scotland welcomed the inclusion of section 9 in part 2 of the 
Coronavirus (Scotland) Act 2020 requiring Ministers to have regard to, in exercising their 
functions under part 1 of the Act, the importance of communicating in an inclusive way 
and to opportunities to advance equality and non-discrimination. However, we are 
concerned that more generally disabled people have not been getting access to the 
information they need about a range of issues throughout the pandemic and that there is 
no consistency in the provision of accessible and inclusive communications. We are also 
very concerned, beyond the provisions of the 2020 Act, that disabled people have 
experienced discrimination and had their human rights violated as a result of the 
pandemic and the responses to it. 

WHAT IMPACT MIGHT THE PRE-ELECTION RECESS PERIOD HAVE ON THE 
GOVERNANCE AND SCRUTINY OF SCOTLAND’S COVID-19 RESPONSE? HOW 
CAN THIS BE ADDRESSED? 

Inclusion Scotland is concerned that the pre-election period may negatively impact on the 
governance and scrutiny of Scotland’s Covid-19 response. We are concerned that there 
will be insufficient oversight and scrutiny opportunities. Any action/changes/decisions that 
are necessary during this period, such as further lockdown measures and support for 
lockdown, must continue to be made with proper scrutiny. If there is no such oversight 
there is a significant risk that disabled people’s voices and needs will not be adequately 
taken account of. 

WHAT CAN BE DONE TO SUPPORT THE PUBLIC TO UNDERSTAND AND COMPLY 
WITH THE PUBLIC HEALTH RESTRICTIONS IN 2021? 

Inclusion Scotland believes that it is vital that information and communication to support 
the public to understand and comply with public health restrictions is accessible and 
inclusive. 

Throughout the pandemic information from government, public bodies and other service 
providers has not been consistently accessible in a range of formats required by disabled 
people who experience communication barriers and in community languages including 
British Sign Language. There has been an overreliance on single contact points e.g. 
telephony or digital based options for access to essential services which are exclusionary. 
This has created barriers and anxiety for many disabled people who have not had access 
to essential information, support and services as a result. 

Inclusion Scotland considers that to support the public to understand and comply with 
public health restrictions there must be continued support for people to adhere to 
restrictions. Importantly, social care support packages that have been cut must be fully 
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restored and people must be able to access additional support if their needs have 
changed during the pandemic. 

WHAT PRIORITIES SHOULD INFORM THE SCOTTISH GOVERNMENT’S STRATEGY 
AND RESPONSE TO COVID-19 IN 2021? 

Many of the impacts of the crisis and measures put in place to deal with the pandemic 
have hit disabled people and their families hard. There is lots of evidence demonstrating 
how disabled people have been affected across all areas of life, and research predicts 
that the fallout from the crisis will disproportionately impact disabled people in the coming 
months and years. 

The overarching priority to inform the Scottish Government’s strategy and response to 
Covid-19 in 2021 must therefore be dealing with and mitigating the impacts of the crisis 
on people with protected characteristics, including disabled people. 

Inclusion Scotland considers the following issues should be given priority: 

1. Social care support - Many disabled people lost or experienced a reduction in the 
essential social care support they need as a result of the pandemic. The crisis 
exposed the long-term fundamental flaws in the system and resulted in devastating 
consequences for disabled people and unpaid carers. Inclusion Scotland 
welcomes the report of the recently published Independent Review of Adult Social 
Care and calls for the recommendations to be acted on immediately. There is no 
time to waste. 
 

2. Supporting disabled children and their families - Whilst Covid-19 is impacting on 
all our lives, evidence has shown that disabled children and their families havebeen 
particularly affected. Parents of young or adult children with additional support 
needs reported very stressful experiences being in lock-down at home, particularly 
lone parents of one or more disabled children. Therefore, there is a need to 
prioritise the return to school for children with ASN to ease family pressures. There 
is also a need to restore respite care services to give children and family carers a 
break. 

 
3. Health care – Disabled people have reported that the cancellation of medical 

appointments and therapies throughout lockdown, sometimes combined with the 
impact of shielding, is having a detrimental on their physical and mental health. We 
are concerned that this will cause long-term harm to disabled people’s physical 
and/or mental health. Therefore, there is a need to restore access to medical care 
and therapies and to ensure there is adequate resources for people who may 
require changes to their health care and treatment and their social care support as 
a result of deteriorating health since the start of the pandemic. 
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4. Employment – Disabled people were already less likely to be in employment than 
non-disabled people before the pandemic. If, as is predicted, disabled people are 
disproportionately affected by job losses, the employment gap will get even 
greater. Specific labour market measures must therefore be taken now, and the 
Fairer Scotland for Disabled People Employment Action Plan urgently overhauled, 
both to protect the jobs of disabled people still in work and to increase the skills 
and employment opportunities of those who become unemployed. 

 
5. Involve disabled people - Policy and decision-makers, service providers, and 

others should involve us, disabled people, in the design and delivery of policies 
and practices from the first step, and listen to us about what policies need to 
change. We, the experts in our lives, know best what is needed to make services 
fit for purpose and accessible, and we are adept at working with others to do so. 

 
IF A SIMILAR EMERGENCY HAPPENS AGAIN, WHAT POWERS SHOULD BE RE-
USED? WHAT POWERS SHOULD BE MODIFIED? 

Instead of considering which powers should be reused in the event of a similar 
emergency, Inclusion Scotland considers that much more should be done to plan for such 
emergencies and to mitigate as far as possible the need for emergency powers.  
  
Disabled people's voices were almost totally absent from national and local emergency 
planning prior to the current emergency. That issue must be addressed to ensure that 
they are not similarly excluded from both the recovery planning and planning for future 
emergencies. In particular, disabled people should be involved in emergency planning in 
relation to climate change and any plans already in place or being drawn up should be 
revisited to ensure they involve disabled people.  
 
The United Nations Convention on the Rights of Disabled People says that:  
  
“State Parties shall take, in accordance with their obligations under international law, 
including international humanitarian law and international human rights law, all necessary 
measures to ensure the protection and safety of persons with disabilities in situations of 
risk, including situations of armed conflict, humanitarian emergencies and the occurrence 
of national disasters.”  
(https://www.ohchr.org/EN/HRBodies/CRPD/Pages/ConventionRightsPersonsWithDisa
bilities.aspx)  
  
The Convention’s Committee has expanded on this in General Comment 7 and states 
that participation of disabled people is essential:  
  
“In situations of risk and humanitarian emergencies (art. 11), it is important for States 
parties and humanitarian actors to ensure the active participation of and coordination and 
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meaningful consultation with organizations of persons with disabilities, including those at 
all levels representing women, men and children with disabilities of all ages. This requires 
the active involvement of organizations of persons with disabilities in the development, 
implementation and monitoring of emergency-related legislation and policies, and the 
establishment of priorities for aid distribution, in accordance with article 4 (3).” 
(https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?symbolno=
CRPD/C/GC/7&Lang=en)  
  
Without the contribution of disabled people's lived experience in planning for the recovery 
and future emergencies, such planning will fail to even identify the problems that disabled 
people may face, far less be able to address them.  
  
Inclusion Scotland considers that should emergency powers be required in the future, 
stronger requirements to monitor and report on the impact of the operation of such powers 
should be enacted. Under section 13 of the Coronavirus (Scotland) (No.2) Act Ministers 
are required to take account of any information about the nature and number of incidents 
of domestic abuse occurring during the reporting period and to explain how they took 
account of the information. Similar provisions requiring information about cuts to social 
care support packages to be published and to be taken account of by Ministers, could 
have ensured greater transparency and a faster response to prevent or reverse such cuts. 

OTHER ISSUES 

Inclusion Scotland is a ‘Disabled People’s Organisation’ (DPO) – led by disabled people 
ourselves. Inclusion Scotland works to achieve positive changes to policy and practice, 
so that we disabled people are fully included throughout all Scottish society as equal 
citizens. 

For more information on disabled people’s experiences during the pandemic please see 
Inclusion Scotland’s reports: 

Inclusion Scotland, ‘Rights at Risk – Covid-19, disabled people and emergency planning 
in Scotland – a baseline report from Inclusion Scotland’ 

https://inclusionscotland.org/rights-at-risk-covid-19-disabled-people-and-emergency-
planning-in-scotland-a-baseline-report-from-inclusion-scotland/  

Inclusion Scotland, ‘Disabled people’s lived experience of shielding: key survey results’ 
https://inclusionscotland.org/shielding-report/ 

Inclusion Scotland, ‘Covid-19 and disabled people – a statement by Inclusion Scotland’ 
https://inclusionscotland.org/wp-content/uploads/2020/04/Covid-CORE-Statement.pdf 
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COVID-19 COMMITTEE  

SUBMISSION FROM LAW SOCIETY OF SCOTLAND 

 

SHOULD PART 1 OF THE CORONAVIRUS (SCOTLAND) ACTS BE EXTENDED TO 
SEPTEMBER 2021? 

We have the following comments in respect of specific provisions of the Acts:  
 
Coronavirus (Scotland) Act 2020, section 3 and schedule 2 (Temporary extension 
of moratoriums on diligence) and Coronavirus (Scotland) (No.2) Act 2020, section 
2 and schedule 1, part 5 (Bankruptcy)  
 
In the current circumstances we consider that extending the provisions in Part 1 of the 
Coronavirus (Scotland) Acts, regarding protection for debtors and bankruptcy, until 
September 2021 is sensible. The measures have worked relatively well, and it may be 
helpful to consider retaining some of them on a permanent basis. However, this should 
be done through the normal legislative process, with time dedicated to stakeholder 
engagement and parliamentary scrutiny. See further our comments in response to the 
final question.  
  
Coronavirus (Scotland) Act 2020, section 4 and schedule 3, part 2 (Vulnerable 
Adults) 
  
We appreciate that the relevant Acts cannot be extended in part, and that provisions 
which are no longer required should be expired by separate Regulations. Schedule 3, 
part 2, para 11(1) has previously been expired. We would suggest that the provisions 
contained in schedule 3, part 2, para 11(2) and 11(3) (the so-called “stop the clock” 
provisions) are no-longer required and should also now be expired.  
 
These provisions have the effect of ‘stopping the clock running’ on guardianship orders 
and section 47 certificates under the Adults with Incapacity (Scotland) Act 2000, meaning 
that they will not expire and that the powers they contain will continue to have effect whilst 
the provisions are in force. These provisions were in force from 7 April 2020 – 30 
September 2020 and have been suspended since 30 September 2020 by virtue of The 
Coronavirus (Scotland) Act 2020 (Suspension: Adults with Incapacity) Regulations 2020. 
  
When these provisions were activated, the courts had very limited capacity to process 
AWI cases and it was extremely challenging for solicitors to obtain the necessary reports 
for AWI applications. We understand that the courts, the Office of the Public Guardian, 
and relevant medical and other practitioners have now been able to adapt their 
processes, and the circumstances which necessitated the original introduction of “stop-
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the-clock” provisions would not be replicated. Further, and in light of experience following 
the suspension of the “stop the clock” provisions in September 2020, we would suggest 
that any further use of these provisions would cause considerable practical difficulty for 
solicitors and other professionals involved in the AWI process, would increase confusion 
and uncertainty for adults with incapacity and their families, and would only defer 
pressures on resources within the system until such time as the clock were to restart.  
We would suggest that this would be counter-productive, and in any event would be 
unnecessary and undesirable.  
 
We have previously highlighted our concerns regarding the impact of these provisions on 
orders granted subject to short time limits in order to comply with Article 5 EHCR (right to 
liberty and security of person). We do not consider that further use of these provision to 
restrict the rights of adults subject to interventions under the 2000 Act is justified, and we 
do not consider that the provisions contain sufficient human rights safeguards in this 
regard.  
 
Coronavirus (Scotland) Act 2020, section 5 and schedule 4  
 
The required continuation of the extension of the time limits in Part 4 of Schedule 4 is 
inevitable as there has been a significant impact on the criminal justice system through 
the continued lockdowns. This has seen a greatly reduced amount of business transacted 
in the courts. This has meant that there is a backlog of cases which needs to be resolved. 
Jury trials involving the most serious cases have been taking place in the High Court 
since July 2020 and there has been a gradual roll out of sheriff and jury trials across the 
country in recent months. It will take time to recover and also to start to see volumes of 
cases concluded increase.  
 
This has a consequence as those accused awaiting trial who are remanded are required 
to spend longer in custody on remand. The Scottish Government Justice Analytical 
Services Coronavirus (COVID-19) Data Report published as at December 2020 
(https://www.gov.scot/binaries/content/documents/govscot/publications/statistics/2021/0
1/coronavirus-covid-19-justice-analytical-services-data-report-december-2020/docu) 
indicated that “the number of people held on remand remains at a historic high level” 
though it had fallen slightly over December 2020.” Figures to note are:  
 

• 1,979 were on remand: 1,755 (24%) untried & 224 (3%) awaiting sentence  
• 69% of arrivals in December were untried (678 of 976), and 13% awaiting 

sentence  
 
Added to these issues are the public safety requirements which mean visits from family 
members and other access are restricted as prisons have had to lockdown in order to 
respond to the virus too.  
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While the concerns over the time extensions are not necessarily identified as a mental 
health issue, the resulting delays are impacting on mentally disordered offenders, 
particularly where treatment or conditional discharge is dependent on the outcome of 
criminal proceedings. We are not aware of any mechanism to allow exceptions to time 
bar extensions in any circumstances.  
  
Coronavirus (Scotland) Act 2020, section 8 and schedule 7  
Paragraphs 6 – 7 (Irritancy clauses in commercial leases)  
 
In relation to the irritancy provisions in the Coronavirus (Scotland) Act 2020, Schedule 7, 
paragraphs 6 and 7, it appears appropriate that these be extended. Without extending 
these powers, the period to be provided in a pre-irritancy notice would reduce overnight 
from 14 weeks to 14 days unless a longer period was stated in the lease.  
 
We suggest that consideration be given as to the operation of these provisions in the 
longer term, i.e. beyond September 2021 if the provisions are indeed extended for now. 
This would merit consultation as to the appropriate approach. The 2020 Act provides for 
the Scottish Ministers to reduce the 14-week period, but these powers will fall away with 
the provisions of the Coronavirus (Scotland) Act 2020. It may be appropriate to taper the 
reduction in the period of 14 weeks following expiry of the 2020 Act. This could be 
achieved by way of similar powers to those contained in the current (temporary) section 
4(3A) of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985.  
 
Paragraphs 11 to 19 (Electronic delivery of copy of deed to Registers of Scotland 
and Land registration)  
 
In relation to the provisions of the Coronavirus (Scotland) Act 2020, Schedule 7, 
paragraphs 11 to 19, we support the extension of these powers which concern electronic 
delivery of copy deeds to Registers of Scotland and land registration. These provisions 
have enabled property transactions to continue throughout the period of the pandemic. 
Registers of Scotland is currently consulting on digital submissions services for the future 
(https://www.ros.gov.uk/about/publications/consultations-and-surveys/2020/digital-
submissions-2020/consultation-paper).  
  
Coronavirus (Scotland) (No. 2) Act 2020, section 2 and schedule 1, part 6 (named 
person nominations)  
 
Section 2 and schedule 1, part 6 of the Coronavirus (Scotland) (No.2) Act 2020 make 
temporary modifications to the provisions of the Mental Health (Care and Treatment) 
(Scotland) Act 2003 which relate to named persons and are currently in force.  
 
This temporary modification is important, necessary, and proportionate, and continues to 
be needed whilst face-to-face meetings are restricted.  
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Coronavirus (Scotland) (No 2) Act 2020, section 5 and schedule 4, part 7 (Execution 
of documents)  
 
We continue to believe that the Coronavirus (Scotland) (No 2) Act 2020, schedule 4, part 
7 is a provision which is of benefit to people in Scotland who require the services of a 
notary. We also consider that were this provision to expire that could have an adverse 
impact on those who need notarial services in terms of risk of exposure to COVID-19, 
anxiety, cost and delay.  
 
During January 2021 the Society conducted a survey of Notaries Public. A total of 567 
responses were received, more than 80% of which were from our members who have 
acted as a notary during the pandemic. All but 12 of those were able to successfully 
authenticate the execution of documents either using video call (43%), physical distancing 
(16%) or a combination of the two (38%). 

ARE SUFFICIENT EQUALITY AND HUMAN RIGHTS SAFEGUARDS IN PLACE TO 
EXTEND THE POWERS? 

The unequal impact on various groups of Covid-19 and the provisions adopted to combat 
the virus within Scotland would suggest that the safeguards have not been sufficient to 
date. Scotland’s Wellbeing: The Impact of Covid-19 Report 
(https://nationalperformance.gov.scot/scotlands-wellbeing-impact-covid-19) published 
jointly by the Scottish Government and the Convention of Scottish Local Authorities 
(COSLA), confirmed that people already suffering disadvantage have been the hardest 
hit. One of its main findings was that the pandemic is impacting disproportionately on 
people in poverty, low-paid workers, children and young people, older people, disabled 
people, minority ethnic groups and women. In particular the Report noted that research 
among disabled people in Scotland who were shielding during the lockdown reported a 
range of concerns including lack of access to the support they needed, difficulties 
accessing food and medicine, concern about the loss of healthcare appointments and 
treatments, mental health impacts due to isolation from friends and family, and worries 
about coming out of lockdown (https://nationalperformance.gov.scot/scotlands-wellbeing-
impact-covid-19 at page 69). 
 
As highlighted above, we have considerable concerns in relation to equality and human 
rights aspects of the powers in connection with delays in running criminal justice trials. 
This has implications for accused persons, particularly those remanded in custody, but 
also for victims and witnesses who do not know when their cases may be called. That 
adds to the stress for all concerned who do want matters resolved timeously. 
 
It is vital that the interests of justice and the rule of law are served in having an effective 
justice system operating. Some of the most vulnerable in our society are worst impacted 
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as they may not be able to participate so effectively where required by remote access or 
other use of technology to allows cases to be heard and resolved. 

WHAT IMPACT MIGHT THE PRE-ELECTION RECESS PERIOD HAVE ON THE 
GOVERNANCE AND SCRUTINY OF SCOTLAND’S COVID-19 RESPONSE? HOW 
CAN THIS BE ADDRESSED? 

There has been a lack of scope for scrutiny of the plethora of secondary legislation that 
has been required. Though measures have been required to protect public health, these 
changes to the law have been announced at press conferences, and regulations have 
been drafted quickly and published, and then amended. The practice of using emergency 
secondary legislation should be reduced as the measures to deal with the pandemic, 
including vaccination, go forward.  
 
We also note the importance of maintaining robust scrutiny of all legislation. Given the 
time that has required to be spent on dealing with the pandemic, this has meant inevitably 
the time spent on other parliamentary bills has been reduced. 
 
WHAT CAN BE DONE TO SUPPORT THE PUBLIC TO UNDERSTAND AND COMPLY 
WITH THE PUBLIC HEALTH RESTRICTIONS IN 2021? 

The restrictions on public life as a result of the current pandemic have been profound. 
There have been 132 separate Scottish Statutory Instruments dealing with coronavirus 
issues since the current crisis commenced, 22 of these since the start of the year. To 
date, there have been 25 regulations amending the Health Protection (Coronavirus) 
(International Travel) (Scotland) Regulations 2020. The volume of legislation required 
may be necessary to protect public health in a developing and global pandemic, though 
there is a concern that the pace of change may leave people unsure as to what restrictions 
are currently in place, and with a risk of criminal sanction for failing to meet these 
requirements. Criminal law requires clarity so that those breaching the rules are aware of 
the consequences of their actions which can include criminal convictions that may affect 
future travel and employment prospects. The Scottish Government has updated guidance 
throughout the crisis, and Police Scotland has a stated approach of encouragement 
before enforcement. 
 
It is important to highlight the risk to the rule of law from these measures. One of the 
fundamental requirements of this principle is that the law must be accessible and, so far 
as possible, be intelligible, clear, and predictable. Ensuring that guidance or public 
statements to the public accurately reflect the legislation and regulations that underpin 
these public health measures is important, as is communication to the public through as 
many channels as possible. There may be broader opportunity to use the Protect 
Scotland app, which over a million people in Scotland have downloaded, to provide more 
information (for instance, the app advises that a region in tier 4 lockdown, provides no 
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detail on what is permitted or prohibited in that tier, but a link to the details for the national 
lockdown requirements). 
 
We have previously highlighted that we consider it important for the public to be able to 
understand how areas of guidance are evolving and for references to outdated guidance 
to be removed. Where guidance has been published in response to coronavirus, it is 
important that it is made clear whether this guidance replaces or supplements any existing 
guidance. Where coronavirus guidance is intended to supplement existing guidance, 
there should be clear cross-referencing to ensure that those using such guidance are 
able to understand it in the context of all current operational guidance including pre-
pandemic guidance. 
 
There is a need for careful public messaging in order not to generate fear but to promote 
co-operation. It is important to be aware of the impact of such messaging on those that 
may be more vulnerable. It is important that guidance is accessible to all in Scotland, 
particularly where a failure to comply can result in breaching regulations and criminal 
sanctions. This means that it should be readily available in different formats, languages, 
be clear and use easily understood terminology. The overall aim should include ensuring 
that where guidance is relevant to anyone in any of the categories of disabilities (physical, 
sensory, mental or intellectual) it reaches them, in such forms and/or with such support 
as may be necessary to enable them to understand and comply. 

WHAT PRIORITIES SHOULD INFORM THE SCOTTISH GOVERNMENT’S STRATEGY 
AND RESPONSE TO COVID-19 IN 2021? 

As noted above, there has been inequality in the impact of Covid-19. Addressing this 
should be a priority for the Scottish Government strategy and response in 2021. 
Since the start of the pandemic, there have been rapid developments in treatment, 
testing, vaccination and in the public health response to Covid-19. It is important, 
however, that such rapid development continues to comply with established legal 
principles such as informed consent to treatment (including vaccination) and existing 
regulatory safeguards. It is also important that equality and human rights protections 
within healthcare are not eroded, and indeed continue to be central to the Covid-19 
response. The pandemic has highlighted the fragility of equal access in healthcare and 
addressing this should be one of the priorities informing the Scottish Government’s 
strategy and response to COVID-19 in 2021. 
 
For the justice system, the move towards remote hearings has been a necessary 
response to the current crisis. It has not been without challenges for practitioners, for 
accused, victims and witnesses in criminal cases, for parties in civil cases and for the 
range of other participants in these cases, from interpreters to expert witnesses. The court 
system had been progressing a programme of technology adoption before the current 
crisis, which has accelerated significantly because of the current crisis. It is crucial that 
there is the opportunity to review this paradigm change and, in particular, to focus on 
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effective participation, and the needs of all court users including those who make up the 
most vulnerable, such as those with protected characteristics. 
 
There is a need to open up society again and to keep it open if it is safe to do so, returning 
to a tiered system of measures if necessary. In the context of criminal justice, there needs 
to be a recognition of the need to address the backlogs in trials, to find ways to deal with 
more cases remotely respecting the need for a fair trial and the rule of law, and only bring 
the accused to court when necessary. 

IF A SIMILAR EMERGENCY HAPPENS AGAIN, WHAT POWERS SHOULD BE RE-
USED? WHAT POWERS SHOULD BE MODIFIED? 

Public health legislation  
 
As referred to above, we recommend a review of the law relating to health emergencies. 
Please see our detailed comments on this above.  
  
Coronavirus (Scotland) Act 2020, section 3 and schedule 2 (Temporary extension 
of moratoriums on diligence) and Coronavirus (Scotland) (No.2) Act 2020, section 
2 and schedule 1, part 5 (Bankruptcy)  
 
It may be that permanent extension of the moratorium period on diligence (in Part 15 of 
the Bankruptcy (Scotland) Act 1985) from the “normal” period of 6 weeks is reasonable. 
An extended period of 6 months for the moratorium is justifiable in the context of an 
emergency situation but would be too long to retain more generally. If a fair balance is to 
be struck between protecting the debtor and supporting the rights of creditors to enforce 
after a reasonable period of time, then perhaps 12 weeks would be appropriate. This 
could be extended to 6 months if there was a further emergency.  
 
We also note that the changes to allow for electronic service of documents, electronic 
signatures and virtual meetings of creditors seem sensible and better reflect modern 
forms of communication and behaviour. They also make the relevant acts and processes 
easier and more efficient. If the changes were to be made permanent, the need for further 
legislation on these matters in an emergency context could also be avoided.  
 
We also support increasing the maximum debt level in the minimal asset process (MAP) 
from £17,000 to £25,000 on a permanent basis. However, we are not advocating 
permanently increasing the required debt level for a creditor (or creditors) to become a 
“qualified creditor” (or “qualified creditors”) and thereby enabling them to petition for a 
debtor’s sequestration, especially if the increase were to be a large one.  
 
We do not object to the temporary changes regarding fees for debtor bankruptcy 
applications being made permanent.  
 

CVD/S5/21/8/1 
ANNEXE C



 

REF NO. CVD/S5/21/8/WS2 

 
 

We are aware that some of these changes are due to be given permanent effect via the 
Bankruptcy (Miscellaneous Amendments) (Scotland) Regulations 2021. 
  
Coronavirus (Scotland) Act 2020, section 4 and schedule 3, part 2 (Vulnerable 
Adults) 
  
Paragraph 11(1) relates to adults deemed to be incapable of making decisions about 
provision of community care services. It modifies section 13ZA of the Social Work 
(Scotland) Act 1968 to remove the requirement on the local authority to consult the adult 
and interested parties, including those authorised under a guardianship or power of 
attorney, when making such decisions. This provision has not been commenced and has 
since been expired by The Coronavirus (Scotland) Acts (Early Expiry of Provisions) 
Regulations 2020. We consider that these provisions represent a serious and 
unnecessary violations of fundamental human rights. Accordingly, in the case of similar 
emergency, they should not be re-used.  
 
Paragraphs 11(2) and 11(3) (the so-called “stop the clock” provisions) may have been 
necessitated by the sudden impact of the pandemic on the courts and other involved in 
the AWI process, however given the significant efforts to adapt to new ways of working 
we would suggest that in the case of a similar future emergency, these provisions would 
not be required.  
  
Coronavirus (Scotland) (No. 2) Act 2020, section 2 and schedule 1, part 6 (named 
person nominations)  
 
In the case of a similar future emergency which placed restrictions on face-to-face 
meetings, we would suggest that this provision could be re-used. 

OTHER ISSUES 

Introduction  
 
The Law Society of Scotland is the professional body for over 12,000 Scottish solicitors.  
 
We are a regulator that sets and enforces standards for the solicitor profession which 
helps people in need and supports business in Scotland, the UK and overseas. We 
support solicitors and drive change to ensure Scotland has a strong, successful and 
diverse legal profession. We represent our members and wider society when speaking 
out on human rights and the rule of law. We also seek to influence changes to legislation 
and the operation of our justice system as part of our work towards a fairer and more just 
society.  
 

CVD/S5/21/8/1 
ANNEXE C



 

REF NO. CVD/S5/21/8/WS2 

 
 

We welcome the opportunity to respond to the Scottish Parliament’s COVID-19 
Committee’s call for evidence on Covid-19 legislation: next steps in 2021. We have 
previously provided briefings on the Coronavirus (Scotland) Bill  
(https://www.lawscot.org.uk/research-and-policy/influencing-the-law-and-policy/our-
input-to-parliamentary-bills/bills-201920/coronavirus-scotland-bill/) and  
Coronavirus (Scotland) (No.2) Bill  
(https://www.lawscot.org.uk/research-and-policy/influencing-the-law-and-policy/our-
input-to-parliamentary-bills/bills-201920/coronavirus-scotland-no-2-bill/) and written 
evidence to the COVID-19 Committee on earlier inquiries 
(https://www.parliament.scot/The_Law_Society_of_Scotland.pdf, 
https://www.parliament.scot/The_Law_Society_of_Scotland2.pdf, 
https://www.parliament.scot/CVD.S5.EER.17.pdf).  
  
General comments  
  
The Coronavirus legislative framework  
 
The Coronavirus legislation applicable in Scotland is contained in:  
 

(i) the relevant parts of the UK primary legislation in the Coronavirus Act 2020. This 
Act contains 102 sections and 29 schedules and was considered at pace in 
Parliament.  
  

(ii) The Coronavirus (Scotland) Act 2020 which was the principal relevant Scottish 
legislation, contains many provisions of importance to life in Scotland, including law 
relating to children and vulnerable adults, justice matters, public bodies, and a 
number of other areas. That Act contains provisions requiring Scottish Ministers to 
report on the “necessity” of such legislation rather than, as in England and Wales, 
the “appropriateness” of the status of the legislation.  
 

(iii) The Coronavirus (Scotland) (No 2) Act 2020. The Act ensured public services 
operated during the coronavirus pandemic and supported businesses and 
individuals. The Act included provisions to ensure business and public services can 
operate, change public service duties, provide protections for student tenants and 
support for carers, and made changes to criminal procedure. It also allowed Scottish 
notaries public to execute notarial documents by video technology ensuring that 
clients could transact business without exposure to the virus.  

 
These pieces of legislation contain a number of safeguards, including that the legislation 
can be extended until 30 September 2021. Scottish Ministers have reviewed and reported 
on the measures every 2 months (https://www.gov.scot/publications/coronavirus-acts-
two-monthly-report-scottish-parliament/). Scottish Ministers must also review all 
coronavirus related Scottish Statutory Instruments under section 14 of the (No 2) Act.  

CVD/S5/21/8/1 
ANNEXE C



 

REF NO. CVD/S5/21/8/WS2 

 
 

  
Our 4 Broad themes  
 
We considered a number of broad themes which set the context for our comments on 
Coronavirus legislation applicable in Scotland and the wider UK. They are Parliamentary 
scrutiny and the rule of law, respect for human rights, devolution, and other public health 
legislation.  
  
A. Parliamentary Scrutiny and Rule of Law  

 
Common provisions of Coronavirus legislation fall within two broad categories:  
 

(i) Broad regulation making powers to suspend, modify or grant indemnity from existing 
statutory laws or common law and powers to suspend or revive other provisions of 
the legislation including to amend provisions of the Acts themselves (e.g. section 88 
in the Coronavirus Act 2020, section 11 in the Coronavirus (Scotland) Act 2020 and 
section 14 in the Coronavirus (Scotland) (No2) Act 2020.  

  
(ii) Those which confer new powers in order to deal with the coronavirus pandemic.  

 
Parliamentary scrutiny of the Coronavirus legislation was limited. It had all its stages – 
Second Reading, Committee, and Third Reading – in the House of Commons on 23 
March 2020, all its stages in the House of Lords over 24 and 25 March and became law 
on 25 March 2020. Similarly, the Coronavirus (Scotland) Act 2020 passed all its stages 
in the Scottish Parliament on 1 April 2020. The Coronavirus (Scotland) (No 2) Act 2020 
was introduced on 11 May 2020 and became law on 26 May and accordingly received 
more scrutiny than the earlier legislation.  
 
In other circumstances when legislation has passed through the Parliament, we have 
highlighted the need to scrutinise the legislation carefully and not to sacrifice that scrutiny 
for speed. However, the nature of Covid-19 and the serious and imminent threat it posed 
to the community at large proved to be so devastating that it was right that the 
Parliament’s response matched the level of threat.  
 
As circumstances have changed it will be important that where future law is contemplated, 
there will be adequate pre-legislative consultation, proper Parliamentary scrutiny, and 
effective post legislative review. It is also essential that any future legislation and 
subsequent guidance is explained to the public in clear, unambiguous terms so as to 
avoid confusion about their effect. This objective reflects the approach taken in The 
Coronavirus: Action Plan (AP) which was published on 3 March 2020 by the UK 
Department of Health and Social Care, the Scottish Government, the Department of 
Health for Northern Ireland and the Welsh Government. The AP recognised the 
respective roles and responsibilities of the UK Government and Devolved Administrations 
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and set out information about the disease, actions taken so far by the Administrations, 
what was being planned and the role of the public in supporting the response to the virus. 
 
Revisiting such cooperative work may assist in further controlling the virus, helping people 
to comply with the law and assisting in the work of recovery.  
  
B. Respect for Human Rights  
 
We welcomed the publication along with the UK Coronavirus Bill of the Human Rights 
Memorandum from the Department for Health and Social Care which dealt 
comprehensively with European Convention on Human Rights (ECHR) compliance. 
Similar respect for human rights was shown in the Explanatory Memorandums which 
accompanied the Scottish Bills. Where the legislation engages the ECHR, the rights 
engaged were qualified, not absolute and their exercise needed to be balanced with the 
wider interests of public safety and the protection of individual and community health.  
 
The Human Rights Act 1998 applies to the acts of public authorities under the Acts and 
we encourage public authorities which undertake coronavirus functions to ensure 
compliance with Convention rights. We expect that human rights and the rule of law will 
be fully respected when applying the provisions of the Coronavirus legislation. We have 
highlighted throughout this process those provisions which we have considered may have 
breached human rights. It is crucially important, especially in times of pandemic 
emergency which impact on the rights and freedoms of all citizens, that the law is applied 
equally and that the human rights of all are respected.  
 
 
 
  

C. Devolution  
 
The Coronavirus Act 2020 respected the devolution arrangements and the Legislative 
Consent convention, recognised in the Scotland Act 1998 Section 28(8), that the UK 
Parliament will not normally legislate with regard to matters that are within the legislative 
competence of the Scottish Parliament without the consent of the Parliament. Many of 
the matters to which the Coronavirus Act 2020 relates are within the legislative 
competence of the Scottish Parliament or affect the executive competence of the Scottish 
Ministers. The Scottish Parliament agreed the Legislative Consent Motion on Tuesday, 
24 March 2020.  
  

D. Public Health legislation  
 
We recommend a review of the law relating to health emergencies. Legislation already 
exists to deal with circumstances related to pandemic disease:  
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(i) The Civil Contingencies Act 2004 can apply to emergencies and creates a 

framework for civil protection in the UK. The Act provides for local arrangements for 
civil protection and the employment of emergency powers under Orders in Council. 
The emergency powers in the Act allow for temporary regulations to deal with 
serious emergencies. Emergency powers under the Act are subject to rigorous 
safeguards and can only be used in exceptional circumstances.  

 
(ii) The Public Health (Control of Disease) Act 1984 (amended by the Health and Social 

Care Act 2008) as respects England and Wales and the Public Health (Scotland) 
Act 2008 include quarantine, detention and medical examination, and other powers, 
for local authorities and Health Boards.  

 
The preference of Government to employ either the Coronavirus specific legislation or 
Public Health Acts rather than Civil Contingencies legislation raises questions about the 
legislative framework which applies across the UK and its fitness to deal with future public 
health crises. Once there is sufficient scope for a parliamentary inquiry into the fitness of 
the legislative (and policy) framework we can envisage this being a priority for all UK 
Administrations and Legislatures. In this connection we recommend that the Four 
Governments consider collaboration on the creation of a Standing Advisory Committee 
on Pandemics which, under an independent Chair would comprise medical, scientific, 
educational, research, and other experts drawn from the Four Nations and Ministerial 
Members from the Four Governments to keep under review developments in virology and 
epidemiology, oversee preparation for viral events including supply chains, stockpiling of 
medicines, development of vaccines, medical equipment and PPE, training of medical 
and nursing staff and preparation of educational tools to inform the public and general 
preparedness for future pandemics.  
 
We also suggested a quadripartite parliamentary group, bringing together all the UK 
legislatures to share experience, best practice and knowledge about legislating in the 
pandemic, using as a model the Inter-Parliamentary Group formed to consider Brexit.  
 
Subordinate legislation concerning Coronavirus  
 
There is a considerable amount of Coronavirus subordinate legislation across the UK: 
302 UK statutory instruments (regulations), 132 Scottish Statutory Instruments, 164 
Northern Irish Statutory Rules and 122 Welsh Statutory Instruments at the time of writing. 
With so much subordinate legislation (and the potential for more) covering so many areas 
of the law, it is difficult for legislators, advisers, and those subject to the regulations to be 
clear about the law which applies. It would be helpful if a consolidated version of the 
regulations could be made available. 
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COVID-19 COMMITTEE  

SUPPLEMENTARY SUBMISSION FROM LAW SOCIETY OF SCOTLAND 

 
Introduction 
 
The Law Society of Scotland is the professional body for over 12,000 Scottish solicitors.  
We are a regulator that sets and enforces standards for the solicitor profession which 
helps people in need and supports business in Scotland, the UK and overseas. We 
support solicitors and drive change to ensure Scotland has a strong, successful and 
diverse legal profession. We represent our members and wider society when speaking 
out on human rights and the rule of law. We also seek to influence changes to legislation 
and the operation of our justice system as part of our work towards a fairer and more just 
society. 
 
We welcome the opportunity to provide an addition response to the Scottish Parliament’s 
COVID-19 Committee’s call for evidence on Covid-19 legislation: next steps in 20211.  
 
We have previously provided briefings on the Coronavirus (Scotland) Bill 2  and 
Coronavirus (Scotland) (No.2) Bill3 and written evidence to the COVID-19 Committee on 
earlier inquiries.4  
 
Our earlier response is already with the Committee to which we would draw your 
attention. This additional submission refers to matters arising in relation to Licensing Law.  
 
SHOULD PART 1 OF THE CORONAVIRUS (SCOTLAND) ACTS BE EXTENDED TO 
SEPTEMBER 2021?  
 
We agree that the relevant provisions under the Coronavirus (Scotland) Act 2020 (2020 
Act), section 6 and schedule 5 (Licensing) section 7 and schedule 6 (licensing other than 
alcohol licensing should continue in force.  
 
We understand that the only target date indicated for Scotland to move back to level 3 
restrictions is on 26 April. The plans for this stage would not allow the hospitality sector 
to reopen in any significant sense (by trading near normally and making a profit). The 
hospitality sector would benefit significantly from a clear strategy and a sector-specific 
target re-opening date as is in place south of the border, even accepting that that date 
may require to be subject to change. Without any target date, potential customers are not 

                                                                   
1 https://yourviews.parliament.scot/covid19/coronavirus-acts-feb-2021/  
2 https://www.lawscot.org.uk/research-and-policy/influencing-the-law-and-policy/our-input-to-parliamentary-bills/bills-201920/coronavirus-scotland-bill/  
3 https://www.lawscot.org.uk/research-and-policy/influencing-the-law-and-policy/our-input-to-parliamentary-bills/bills-201920/coronavirus-scotland-no-2-bill/  
4 https://www.parliament.scot/The_Law_Society_of_Scotland.pdf, https://www.parliament.scot/The_Law_Society_of_Scotland2.pdf, 
https://www.parliament.scot/CVD.S5.EER.17.pdf  
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going to plan and make bookings, and with a comparison being made to England and 
Wales, there will be an uneven playing field for the sector. 
 
With all the changes to the relevant legislation, we would suggest that some 
understanding on the part of the trade is required that licensing authorities are only made 
aware of the changes to the Covid restrictions at the same time as them. This has 
resource implications as it takes time to understand the changes and understand the 
implications so that applications can be processed appropriately following these Scottish 
Government changes. 
 
ARE SUFFICIENT EQUALITY AND HUMAN RIGHTS SAFEGUARDS IN PLACE TO 
EXTEND THE POWERS? 
  
As far as licensing is concerned, we do not agree that sufficient equality and human rights 
safeguards are in place. Various sets of regulations have required to be created under 
the ambit of the 2020 Act. This has generated a patch work of prohibition notices and 
local authority direction notices (the Notices). 
  
The appeals process (where one exists) needs to be simplified. The issuing of these 
Notices based on allegations and/or alleged video evidence has been too common which 
when coupled with the inability to challenge them (based on the complexity of the appeal 
or cost of Judicial Review) has made them somewhat arbitrary. Many breaches were 
minor and/or a matter of interpretation. Inconsistency is manifestly unfair and should not 
depend on a postcode or relevant locality. 
  
Irrespective of the issues of natural justice, there is a real financial issue as the Scottish 
Government has subsequently precluded any business who was deemed to have 
breached the Covid regulations as being eligible for ongoing funding. The local authorities 
have no discretion. We are aware of a number of cases where licensees have been 
denied grant funding based on the notices that were issued where there were no legal 
appeal mechanisms in place. These notices, which in many cases were for minor 
breaches, could and were instantly remedied”. 
 
A number of licensees have faced financial ruin based on the notices that were issued in 
the summer last year. 
  
We query whether this could be modified by creating a type of fixed penalty which can be 
restricted to a financial penalty such as the loss of a grant for one month rather than no 
payment from then on. That seems to be too sweeping a scale which should be capable 
of modification to fit the circumstances of each case. 
  
We would also advise that, particularly in relation to the licensing of events under the Civic 
Government (Scotland) Act 1982 Act, that the regulations should not make provision for 
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deemed grants of licences. These applications are often on hold and still need to be 
processed, assessed and to be subject to conditions properly imposed – particularly with 
regard to ensuring compliance with the Covid restrictions to ensure that public safety is 
considered. Deemed grant provisions can hamper the licensing authorities’ ability to 
undertake this effectively. 
 
WHAT PRIORITIES SHOULD INFORM THE SCOTTISH GOVERNMENT’S STRATEGY 
AND RESPONSE TO COVID-19 IN 2021? 
  
Given that the vaccine programme is well under way and that the initial results are very 
encouraging, the emphasis should now turn much more directly to “kickstarting” the 
economy as quickly as possible. The hospitality sector is on its knees and there must be 
action taken to allow these premises to reopen as quickly as possible and return to normal 
trading as soon as possible.  
 
In addition, even when the premises can reopen, there must be ongoing financial support 
during the “transition” period until normal trading is permitted. The great danger is that 
when premises reopen on a “partial” basis, they will not be financially viable and if there 
is no financial support, they will fail. 
 
When that time comes to reduce the restrictions and allow premises to open, there should 
be a greater reliance on a strategy to restrict the practices of non-compliant premises. 
This should permit the lawful activities of those who trade responsibly and in compliance 
with (and likely more than) the prevailing guidance around the safety measures that 
require to be taken. 
  
We recognise that an enforcement process may be difficult to manage and may place a 
significant burden on Licensing Standards Officers and to an extent, Police Scotland 
whose respective resources are limited. There is inherit unfairness, if when restrictions 
are being lifted, that “a one size fits all” or blanket approach is adopted if the pandemic 
again becomes out of control. If premises cannot, insofar as possible, ensure that they 
will be allowed to remain open if they comply (and often go above and beyond) then there 
may be little incentive to take all these measures. 
  
What we mean by a blanket approach is the wholescale closure of premises based on a 
tiering or sector basis. That takes no account of the position "on the ground" which should 
involve an assessment of the premises on a case by case basis. 
  
As the position for the licensing sector is critical, some more detailed consideration rather 
than such broad- based approach would seem to be a better approach to adopt. We 
would suggest that any such restrictions or condition-based approach should be directly 
linked to clear evidence that the hospitality sector or specific premises within the sector 
are related to any increase in infections. 
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Now that the need for conditions is easing, there is greater opportunity and scope to look 
at each individual premise on a case by case basis. Consideration is needed both now 
and in the longer term to avoid more damage and to aid the best possible recovery of the 
hospitality sector. 
 
 
 
IF A SIMILAR EMERGENCY HAPPENS AGAIN, WHAT POWERS SHOULD BE RE-
USED? WHAT POWERS SHOULD BE MODIFIED? 
  
In a licensing context, if a similar situation should arise, we would like to see Licensing 
Boards/Clerks (indeed local authorities generally) being given a wide discretion as to how 
they deal with previously unforeseen circumstances. This has been done “unofficially” in 
many areas (e.g. temporary variations etc to allow off sales for delivery). However, being 
required to ask each party how they wish to participate, in virtual hearings, in writing, by 
telephone or by video tends to be quite time consuming. This needs to be streamlined.  
 
Generally, however, in the licensing context, the changes made by means of the 2020 
Act and regulations have worked relatively well. 
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COVID-19 COMMITTEE 

SUBMISSION FROM SHELTER SCOTLAND 

 
Introduction 
 
Shelter Scotland helps over half a million people every year struggling with bad housing 
or homelessness through our advice, support and legal teams. We also campaign to 
make sure that, one day, no one will ever have to turn to us for help.  
 
It is in that context that we would like to respond to the Covid-19 Committee’s consultation 
on the proposed further extension of the Emergency Coronavirus powers. Our response 
will refer specifically to the elements of the Coronavirus Acts that impact on people’s 
ability to keep and maintain a safe, warm and secure home.  
 
SHOULD PART 1 OF THE CORONAVIRUS (SCOTLAND) ACTS BE EXTENDED TO 
SEPTEMBER 2021?  
 
While there is still uncertainty over the impact of the vaccine on suppressing the virus, the 
impact of any forthcoming reopening of the economy and society, and the impact of the 
economic crisis that will hit renters hard, we believe to allow evictions to proceed as 
normal after the end of March 2021 would be wholly inappropriate.  
 
Renters’ have been one of the groups most negatively impacted during the pandemic. 
The Joseph Rowntree Foundation states that prior to the pandemic around 35% of private 
renters and 42% of social renters worked in the sectors hardest hit by coronavirus (such 
as leisure and hospitality). Alongside this, between April and June 2020, 32% of private-
renting employees and 34% of social-renting employees were furloughed by their 
employers1.   
  
We are also seeing increasing numbers of renters turn to the social security system for 
help meeting their housing costs. The percentage of all households in the private rented 
sector in Scotland that are receiving either housing benefit, or the housing element of 
Universal Credit, has increased from 26% in Feb 2020, to 35% in August 2020 (last 
available figures).  This increase is even greater for households with children in the private 
rented sector – with the percentage of these households receiving help with their housing 
costs rising from 52% to 62% in the same time period.2  
  
A Shelter Scotland commissioned YouGov survey illustrates the impact of a loss of 
income and increasing pressure on household finances as a result of the pandemic. The 
survey found that one in four people in Scotland are worried about not meeting their 

                                                                   
1 Poverty in Scotland 2020 | JRF  
2 Stat-Xplore - Log in (dwp.gov.uk)  
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housing costs in 2021. Alongside this it was also found that in order to meet their housing 
costs in 2020, 1 in 4 people reported that they had cut back on other forms of spending, 
1 in 10 said that they had skipped meals and nearly 1 in 5 had kept their heating off in 
cold weather.  
  
It is clear that coronavirus has resulted in loss of income and increased financial pressure. 
Renters are struggling to meet their housing costs and are vulnerable to losing their home 
as a result. We are far from out of the woods in terms of the impact of this virus, and we 
must continue to protect and support those most in need. It would be inhumane to begin 
forcing people out of their homes and into the already under-strain homelessness 
services across Scotland, putting them at risk while a deadly virus continues to spread. 
The Scottish Government should continue taking every effort to prevent this from 
happening.  
 
We therefore agree that the Part 1 of the Coronavirus (Scotland) Acts should be extended 
until September 2021, in order to continue to avoid making people homeless, thereby 
minimising the demand on homelessness services, as well as reducing the spread of the 
virus by keeping people in a safe home. 
 
A close watching brief must also be kept on the situation, particularly if we continue to 
struggle to get the virus under control, and as we better understand the long-term impact 
of the virus on people’s health and the economy. We will no doubt continue to see people 
struggle to find or keep their jobs and to be able to afford their homes, and we may need 
further protections in the form of a new Act when the Coronavirus (Scotland) Acts can no 
longer be extended past September 2021. 
 
Student accommodation  
 
Students must continue to be protected by allowing them to terminate their leases with 
28-days notice if necessary. We should not see a return to the confusion students have 
faced over the past 12 months or so – extending these provisions in the Coronavirus 
(Scotland) (No.2) Act would provide the clarity needed for the student population.  
 
 
WHAT PRIORITIES SHOULD INFORM THE SCOTTISH GOVERNMENT’S STRATEGY 
AND RESPONSE TO COVID19 IN 2021?  
 
The Scottish Government’s overriding priority, as it has been throughout the pandemic, 
must be on protecting life and ensuring people have a safe home to live in. Since March 
last year, the importance of home has been made abundantly clear – without it, it is nigh 
on impossible to stay safe. We have been told time and again to ‘stay at home’ throughout 
this pandemic, so ensuring everyone has a home is a vital step in tackling Covid-19 and 
must play a key part in the Scottish Government’s ongoing response to the pandemic.   
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It is in that context that we are calling for all emergency measures to protect people from 
eviction from their homes to be extended to September 2021, as well as non-repayable 
financial support to be made available to those who need it for rent arrears, in order to 
manage rent arrears and be able to stay in their homes beyond the pandemic period.   
 
The emergency measures did not protect all classes of occupier from eviction, and we 
would want these groups to be included. For example, people who had been given their 
notice before 7 April, or whose cases which were already live in court or tribunal system, 
people who do not qualify for succession, and people who could still be evicted from 
hostel type accommodation.   
 
Suitable Temporary Accommodation  

 

We are also calling on the Scottish Government to ensure that people who are homeless 
and require temporary accommodation are supported into suitable and safe temporary 
accommodation that meets their needs.  
  
The use of unsuitable accommodation, such as hotels and B&Bs is not a new issue, as 
some local authorities have used this type of harmful unsuitable accommodation for a 
long time. We welcomed the early emergency response to provide hotels for homeless 
people who could not be accommodated elsewhere.  However, as we are nearly one year 
on from the start of the pandemic, we believe that more should have been done to 
prioritise the provision of suitable temporary accommodation. 
 
We have therefore called for the Unsuitable Accommodation Order (UAO) emergency 
related exemptions to be removed, to ensure every household has access to suitable 
temporary accommodation. We believe that now more than ever, everyone needs to be 
in a secure, safe environment with facilities and support that meet their needs, while they 
wait for a permanent home to become available. Hotels cannot become the norm.  
 
We have also called for a short-term temporary accommodation task force to be set up to 
examine the lack of suitable temporary accommodation problem and to strategically and 
urgently address it. 
 
Supporting tenants with their rent arrears 
  
We are calling for a non-repayable grant for tenants who have built up rent arrears and 
cannot access support anywhere else with this debt, which leaves them at risk of eviction 
once emergency eviction measures are lifted.   

 

For people who cannot access Universal Credit, they will not be able to get Housing 
Benefit or Discretionary Housing Payments (DHP) to help with their rent, if they have lost 
some or all of their income. They require additional support to manage their rent arrears 
or risk eviction.   
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For those that can claim Universal Credit there is the additional impact of the Local 
Housing Allowance and the benefit cap to consider, as for many it will mean they will not 
get a full housing benefit award to cover all of their rent. DHPs can be applied for to bridge 
the on-going gap between their housing benefit award and their rent, but DHPs cannot 
be used for rent arrears that tenants have already built up.  
 
We already know that the Loan Fund set up by the Government has been refused to many 
people who applied, as they do not meet the criteria on affordability or do not have a good 
enough credit rating and therefore will not be able to access this loan fund. Our view is 
this Loan Fund will help a small number of tenants, but for many people taking on another 
form of debt is not possible or the right option for them. 
 
Understanding and upholding rights 
  
A comprehensive raising awareness campaign ensuring people know and understand 
their rights is crucial, as without this knowledge it is very hard for tenants to be able to 
uphold their rights.  We have for example supported tenants where they were at risk of 
illegal evictions during the pandemic, as the tenants weren’t aware of their rights, and the 
landlords either did not understood the changes brought in with this legislation or had 
chosen to ignore it.   
  
IF A SIMILAR EMERGENCY HAPPENS AGAIN, WHAT POWERS SHOULD BE RE-
USED? WHAT POWERS SHOULD BE MODIFIED?  
 
We believe that in the event of a similar emergency, which requires us to stay at home in 
order to stay safe, emergency measures should once again be put in place to prevent 
evictions taking place and ensure people are able to stay in their homes, and to provide 
the support they require to manage rent arrears. 
 
However, defining exactly what the measures should be is difficult to do at this point, as 
we need to see an evaluation of the impact of emergency legislation used during this 
pandemic. This will take time and we would need to consider the outcomes and evidence 
before coming to a definite position.  
 
We would also like to see some of the emergency measures be included in permanent 
housing legislation after the emergency measures are lifted, to build on the progress 
made during this pandemic in strengthening people’s rights.   
 
Please see below for our initial thoughts on the powers we would wish to see re-used 
and/or modified or included in housing legislation.  
 

1. All eviction emergency measures should once again be put in place to prevent 
evictions taking place and ensure people are able to stay in their homes, and to 
provide the support they require to manage rent arrears.  
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2. For the emergency eviction legislation we would want to ensure in the future that 
tenants who had been given their notice before 7 April, or whose cases which were 
already live in court or tribunal system would be included, so they could not be 
evicted and made homeless during the pandemic.  

3. As evictions proceedings could still be raised during the pandemic, for example once 
the tenant’s 6-month notice period had expired, we believe a ban on enforcing all 
evictions from the start of the pandemic would have been advisable, except in the 
most serious Anti-Social Behaviour cases.  

4. The emergency measures did not protect all classes of occupier from eviction, and 
we would want them included for future emergencies. For example, people who do 
not qualify for succession, people who are alleged of carrying out anti-social 
behaviour, and people who could still be evicted from hostel type accommodation.  

5. Students should continue to be protected by allowing them to terminate their 
university accommodation leases with 28-days’ notice if necessary.   

6. We would like to see the Pre-Action Requirements (PARs) which were put into 
emergency legislation for the private rented sector (PRS) to be evaluated and then 
put into housing legislation. This would align the private rented sector more closely 
with the Social Sector. The PARs must be actively upheld by the First Tier Tribunal 
and enforced.   

7. We would also like to see all the grounds for eviction in the Private Rented Tenancy 
remain discretionary once the emergency legislation is lifted, so that moving forward 
the First Tier Tribunal can use discretion when considering each case.     

  
OTHER ISSUES 
 
Addressing the underlying factors of the housing emergency  

 

While not strictly within the remit of this consultation, we believe it is vital that the structural 
causes of the housing emergency, which has been exacerbated by the pandemic, are 
fully examined and urgently addressed.  The broken housing system has led to more 
people struggling to keep or find a home during this pandemic.   
 
The scale of the housing emergency   

• Every 17 minutes a household becomes homeless in Scotland  
• Nearly 14,000 households now in temporary accommodation  
• Over 130,000 households on waiting lists  
• 15,711 children in households assessed as homeless in 2019-20  
• 53,000 households are overcrowded  

 
We must build enough social homes to reduce housing need  
 
The key solution to the housing emergency is building enough affordable social homes, 
which are urgently required to reduce housing need. We have called for at least 37,100 
social homes to be built over the next 5 years, as independent academic research has 
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shown the scale of the emergency requires another ambitious building programme. These 
quality, social and environmentally friendly homes must be built in the right places to 
ensure people can access a secure, safe, affordable home that meets their needs, as 
well as be able to remain secure during a pandemic and beyond. 
   
We now have nearly 14,000 households in temporary accommodation – the pandemic 
has caused an increase in homelessness, but this is not a new issue. We have seen 
homelessness increase over the last few years. Those who are homeless are waiting on 
average 6 months (with people often waiting for years) in temporary accommodation, until 
a suitable home becomes available. 
 
Housing allocation system  
 
We need to better understand why it has taken so long for housing allocation systems to 
get back on track and learn from this pandemic how this could have been speeded up. 
For example, do we require better processes, more resources and different emergency 
legislation to be in place to enable the homes available to be let more quickly to those in 
housing need? 
 
Improve number of allocations going to homeless households 
  
We also need to understand why we still have a relatively low percentage of social 
housing lets going to homeless households. This needs to be examined in light of the 
housing emergency, and the fact we are having to ration out housing, as it is such a 
scarce resource in some areas. Tensions of course arise within the allocations system 
when local authorities have to decide who gets the few homes that are available.  Many 
families on waiting lists are desperate for a home that meets their needs, and many 
unfortunately will tip into homelessness due to their precarious housing situation. 
 
Housing safety net needs improved  
 
We also have a social security system that is not fit for purpose. Even with the Local 
Housing Allowance (LHA) being increased to 30 percentile during the pandemic - that still 
means that only the lowest 3 out of 10 rents are covered. The devastating impact of this 
inadequate safety net system has been very clearly highlighted during the pandemic, as 
more and more people struggle to support themselves and their families on Universal 
Credit. The impact of the following issues means many will be at risk of building up debt 
which will put them at risk of eviction:  

• Local Housing Allowance   
• Benefit cap  
• 5 – 6 weeks wait for first payment,   
• Discretionarily Housing Payments (DHPs) - households in some areas struggling to 

access DHPs  
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We need to ensure that the benefit system is improved to provide an adequate 
safety net. This means lobbying the UK Government to:  
  

• remove the 5-week wait   
• remove the benefit cap  
• raise the LHA to cover the cost of average rents – so to be raised to the 50 

percentile. If this is not possible, we need to ensure that the current 30% LHA rate 
is not frozen at its current rate over the next five years  

 
For the Scottish Government to:   
 

• ensure DHP payments are easily accessible and continue to be available as 
required  

• provide another fund (non-repayable) for tenants who cannot access UC/HB/DHPs   
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